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In This Issue

In thisissue of the Law and History Review, we find ourselves exposed to
history’sinsistent “will to explain,” to therich array of methodological re-
sources and opportunities available to legal historians thus engaged, and
to some of the pitfalls that accompany the exercise.

Our first article, by Maria Agren, explores the status of “immemorial
prescription” (urminnes havd) in early modern Swedish property lav—that
is, the claim of exclusive ownership in the absence of title deeds based on
local recognition of immemorial usage—and discusses how best to explain
the doctrine's decline. Immemorial prescription was treated as a very strong
legal argument in Sweden until around 1700, when the legitimacy and even
legality of this mode of acquiring property began to be questioned. By the
beginning of the nineteenth century, legislators had become explicitly hos-
tile toimmemorial prescription. Agren tests three means of explaining the
change of attitude. First, she considers the effect of important historical
transformations in the political environment brought about by the nobili-
ty’sloss of much of its power vis-a-visthe Crown. Second, building on the
conceptual work of Bruce Lenman and Geoffrey Parker, she considers
changes in Swedish legal culture during the period, amounting to arela
tive decline in the influence of notions of “community law” and the ascen-
dancy of “state law.” Finally, Agren mobilizes ongoing debates within in-
stitutional economics. More than likely, the Swedish property system
reflected the economic principle of land/user ratio. When population was
stagnant or falling and therisk of land desertion high, occupants who lacked
legal title nevertheless enjoyed both protection of their occupancy and
means to acquire legitimate possession. When population started rising and
the risk of land desertion diminished, there was no longer a need in soci-
ety to protect possessors who lacked documents proving their title.

Our second article addresses the terms of debate that enveloped the
French Revolution in the immediate aftermath of the bloody uprising
known as the Champ de Mars Massacre (1791). Historians have empha-
sized the uprising's political repercussions, seeing it as ushering in aleft-
ward political turn and eventually the Terror. Here, Janine Lanza maintains
that these outcomes were not evident in the extensive debates that imme-
diately followed the event. What stood at the forefront were questions of
sovereignty, of the nature of the revolutionary government, and of the ex-
tent and legitimacy of popular participation in the revolution. Concentrat-
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ing on the language used by various political factionsto justify their inter-
pretation of the massacre and to attack their political foes, Lanza shows
that language about who had the right to make law, rather than about vio-
lence, was dominant. Methodologically, this article recommends joining
attention to legal discourse—that is, to the text of debate—to analysis of
the social and political context of the Champ de Mars massacre in the ser-
vice of working out the meaning of the journée and explaining its impli-
cations for the course of the revolution.

Our third article, by David Parker, offers asimilar recommendation. Like
Lanza, Parker raises the “role of law” question but in distinct circumstanc-
es—debates over dueling in nineteenth- and early twentieth-century Span-
ish America. Parker explores the tensions introduced into legal discourse
by the encounter of modernist liberal legality with the discourse of “hon-
or.” Throughout the second half of the nineteenth century and into the ear-
ly twentieth, Parker tells us, dueling was on the rise in Spanish America
At the sametime, liberal elites were pursuing an aggressive program of legal
codification, seeking to extend state power and the rule of law. The practi-
cal impunity of dueling belied those efforts and highlighted a tension be-
tween abstract ideals and the prevailing culture of politics. Parker analyzes
the juridical arguments employed by advocates and opponents of the duel,
noting that all sides were troubled by the contradiction between criminal
law and the so-called “laws of honor.” Advocates of decriminalization
stressed the quasi-legal character of the dueling codes and argued that an
unenforced prohibition undermined public respect for the law in general.
Opponents of legalization preferred the empty prohibition to a de jure le-
gitimation of the duel. Contrasting the debate in Uruguay, where decrimi-
nalization was approved in 1920, with those in other countries where it was
not, Parker arguesthat the primary disagreement among |lawmakers was not
about dueling but about the proper role for law itself—either as areflection
of existing societal values or as an instrument for social improvement.

In our fourth article, Carolyn Strange invites us to engage more deeply
in the exploration of political debate as text. Strange’s subject is punish-
ment of the body in twentieth-century Canada. In their respective exami-
nations of the rise of welfare-oriented correctional strategies in the nine-
teenth and twentieth centuries, Strange points out, neither liberal nor
Foucauldian histories consider why corpora and capital punishment in fact
persisted. Historical studies of physical sanctionsin the twentieth century
have focused instead on the campaigns leading to abolition. Here, Strange
focuses on the discursive conditions of persistence. Closely examining two
Parliamentary inquiries, the first (1937) created to consider possible
changes to execution techniques, the second (1954) to investigate corpo-



ral and capital punishment practices, Strange analyzes Canadian penal
mentalities and sensihilities as distinct moments rather than as “motion”
toward an outcome. She uses Norbert Elias's concept of “the civilizing
process’ to illuminate how supporters and opponents of bodily punishment
both drew on notions of civility to support their positions. In each inquiry,
committee members expressed characteristically modern, secular concerns
about humaneness and fairness even as they maintained quite distinct cul-
tural and political postures. In contrast to witnesses and commissioners
participating in the Depression-era inquiry into the death penalty, howev-
er, participantsin the mid-1950s commission, imagining afuture of expan-
sive civility, found it considerably more difficult to reconcile physicial
penalties with ideals of reformative justice.

Thisissue's“forum” isthelast in a series of three intended to introduce
readersto current developmentsin Isragli legal history. It offersasingle es-
say assessing the field, written by one of the most eminent legal historians
of Israel, Pnina Lahav. Lahav's analysis of the state of the field, as repre-
sented in our pages and more broadly asit existsin Israel, underscores the
recency of the field's development, the excellence of the scholarship aready
produced, the range of the terrain properly within its sights, and the pro-
found significance of theimpact its proponents are likely to have both within
and beyond the academy. Lahav’s essay leaves usin little doubt that legal
historians are poised to engage the most fundamental questions of Isragli
history. It also suggests, to this reader, the enormity of the political and mora
task that they face in so doing. Lahav draws our Isragli series to a conclu-
sion but, in so doing, leads us to expect that this “conclusion” will be but
the briefest pause for breath in an endeavor of the first importance.

Finally, thisissue features areview essay in which Ralph Lerner reflects
on thefirst two volumes of J. G. A. Pocock’s monumental study of Edward
Gibbon's Decline and Fall of the Roman Empire, and, by extrusion as it
were, on the nature and success of the “contextual” method in the history
of ideas, to the development of which Pocock has so mightily contributed,
and which has had so formidable an impact on legal and historical schol-
arship. In these first volumes, Lerner tells us, we will encounter a mighty
proscenium, built at once to honor genius and to accommodate it in the
stream of history. But the honoree has proven elusive: seven hundred pag-
es have crowded the stage with characters, but Gibbon himself has been
elsewhere all the while, frying other fish. The result of Pocock’s great la
bor of construction, Lerner gently suggests, is a monument to another ge-
nius—his own. So might we judge the contextual history of ideas.

In addition to Ralph Lerner's review essay, this issue presents our nor-
mal complement of book reviews. As always, we encourage readers of the



Law and History Review to explore and contribute to the American Soci-
ety for Legal History’s electronic discussion list, H-Law, which offers a
convenient forum for, among other matters, discussion of the scholarship
on display in the Review.
Christopher Tomlins
American Bar Foundation



Asserting One's Rights:
Swedish Property Law in the Transition
from Community Law to State Law

MARIA AGREN

Part I. How Do Property RightsArise?

In 1685, the Swedish nobleman Per Sparre instituted legal proceedings
against the printer Niclas Wankyf. The dispute had been triggered by Sparre
having let his tenants erect houses for themselves on what Wankyf regard-
ed as his private property. Wankyf had consequently torn down the build-
ings, causing Sparre to bring the case to court. However, Wankyf clearly
saw himself as the aggrieved party and regarded Sparre as a trespasser.
Arguing his case before the court, Wankyf emphasized that Sparre had
never been able to prove that he held the contested area by virtue of ur-
minnes havd (“immemorial prescription”). To this Sparre retorted—with
some irritation—that Wankyf argued as if “there are no other means of
defending one’'s legal property than to invoke immemorial prescription.”!

This exchange of words highlightsissues that are central to al property
rights systems. On what grounds do property rights arise and by what means
can they be defended? What happens if different persons adduce different
entitlements to the same object: how will the judiciary solve such prob-

1. Svea hovrétts arkiv, Liber causarum 135:9, case no. 17, fol. 9. Riksarkivet, Stockholm
(hereafter RA).

MariaAgren is associate professor at the Department of History, Uppsala Univer-
sity. The research presented here was sponsored by HSFR (the Swedish Council
for Research in the Humanities and Socia Sciences). Its book publication was made
possible by generous grants from the Olin Foundation for Legal History. The au-
thor thanks Jeanette M. Neeson, whose questions helped her to formulate her ar-
gument. She also thanks her colleagues John Rogers and Gunnel Cederl6f. Thefinal
text was revised linguistically by Martin Naylor. All translations are by the author.
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lems? An understanding of how rightsto landed property ariseis even more
crucial if our focusison the premodern period, because land was the most
important economic resource at that time and also one of the main sourc-
es of political power. Consequently, an analysis of how immovable prop-
erty was conceptualized among early modern lawyers and within local
communities is of key interest to scholars of law and agrarian historians
alike. At the intersection between €lite discourse and local practice, pat-
terns appear that bear witness to fundamental characteristics of society.
That Wankyf attached great importance to whether or not Sparre could
be said to hold the area by virtue of immemorial prescription is particular-
ly interesting. “Immemorial prescription” (Swedish urminnes havd, Latin
possessio immemorialis or praescriptio immemorialis)—that is, acquisitive
prescription based on use since time immemorial>—was a means of acquir-
ing title to property. It was mentioned as early asin the medieval lega codes
and survived into the twentieth century, although by then the scope for its
application was greatly reduced. On the face of it, immemorial prescrip-
tion appears to be alongue durée, an institution of continuousimportance.
But if welook more closely at how lawyers and representatives of the state
regarded this mode of acquisition, we see that a very favorable view grad-
ually made way for afar more hostile one. For instance, in the early sev-
enteenth century respect for immemorial prescription was often said to
make property relations stable and unequivocal .2 Two hundred years later,
by contrast, legislators were careful not to include immemorial prescrip-
tion in an enumeration of means of acquiring title, arguing that to describe
it as such ameans would be tantamount to inciting people to commit crim-
inal acts.* Somewhere between these two periods the transition took place,
and there is good cause to place it around the year 1700. The dispute be-

2. To trandlate the Swedish term is not uncomplicated. It is useful, however, to compare
the description of prescriptive titles given in A. W. B. Simpson, A History of the Land Law
(Oxford: Clarendon Press, 1986), 109f. Simpson quotes Bracton’s definition of the user needed
to found such atitle: “user for along time with peaceful, continuous and uninterrupted en-
joyment of the right” and also mentions that the common law |ooked upon long user as based
on “time whereof the memory of man runneth not to the contrary.” This description fits very
well with the title of urminnes hévd. Bracton also says that the lord should be aware of the
use and choose not to interfere, but Simpson states that “in Bracton there is no theory that
acquisition by prescription depends upon any fictional presumption of alost grant; long user
of itself founds aright of property.” By the seventeenth century, however, legal doctrine had
begun to assume that such a use was based on a previous grant by the lord. The idea of a
grant is absent in the case of urminnes hévd, even though, as we shall see, the notion of tacit
consent resembles the notion of the landlord choosing not to interfere.

3. J. Loccenius, De Usucapione et Longi Temporis Praescriptione (dissertation, Univer-
sity of Uppsala, 1644), sec. xx; D. Sidenius, De Immemoriali Praescriptione (dissertation,
University of Uppsala, 1662), thesis 1, vi.

4. Motiver m.m. till Civila Lag-Férslaget (Stockholm, 1826), 89.
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tween Sparre and Wankyf in 1685 thus not only illuminates the issue of
acquisition of title but does so at precisely the time when the value of
prescription was under debate.

Historiographic Frame

It is a well-known fact that property rights systems are not static. They
change, slowly or rapidly, and the causes and effects of such changes have
interested many historians.® In Western Europe, a general trend has been
for property rightsto become increasingly individualized and released from
their previous embeddedness,® but the routes by which this situation has
come about have varied from one country to another.

In English historiography, for instance, much attention has been devoted
to the changes brought about by enclosure. This was a protracted process,
beginning well before the sixteenth century and stretching into the nine-
teenth, and its character varied from one region to another.” Widely differ-
ing opinions have been voiced as regards the value and effects of the later
(parliamentary) phase of enclosure (from 1750 and onward). Did parliamen-
tary enclosure bring about such an increase in agrarian productivity that it
justified the social losses that it undeniably entailed™ As a part of this de-
bate, customary land rights have come into focus.® If parliamentary enclo-

5. See, for example, Richard Schlatter, Private Property: The History of an Idea (Lon-
don: Allen and Unwin, 1951); V. G. Kiernan, “Private Property in History,” in Family and
Inheritance: Rural Society inWestern Europe, 1200-1800, ed. Jack Goody, Joan Thirsk, and
E. P. Thompson (Cambridge 1976). A useful point of departureis also provided in Andrew
Reeve, Property (London: Macmillan, 1986).

6. For atheoretically inspired discussion of this, see, for example, Maurice Dobb, Sud-
iesin the Development of Capitalism (London: Routledge and Kegan Paul, 1946; Swedish
edition, 1981), chaps. 5 and 6; for aloca study, see E. P. Thompson, Whigs and Hunters:
the Origin of the Black Act (London: Allen Lane, 1975).

7. Joan Thirsk, “Enclosing and Engrossing,” in The Agrarian History of England and
Wales, vol. 4, 1500-1640, ed. Joan Thirsk (Cambridge: Cambridge University Press, 1967),
200-55; Alan Everitt, “ Farm Laborers,” ibid., 406-12. J. R. Wordie, “ Chronology of English
Enclosure,” The Economic History Review 36 (November 1983): 502, estimates that 45
percent of England was enclosed already by 1500.

8. For afavorable view of enclosure, see, among others, J. D. Chambers and G. E. Min-
gay, The Agricultural Revolution, 1750-1880 (London: Batsford, 1966). For a more pessi-
mistic view, see, for example, E. P. Thompson, Customsin Common (London: Merlin Press,
1991); K. D. M. Snell, Annals of the Labouring Poor: Social Change and Agrarian Eng-
land, 1660-1900 (Cambridge: Cambridge University Press, 1985); and Jeanette M. Neeson,
Commoners. Common Right, Enclosure and Social Change in England, 1700-1820 (Cam-
bridge: Cambridge University Press, 1993).

9. Cf. John Rule, “Against Innovation? Custom and Resistance in the Workplace, 1700—
1850,” in Popular Culture in England, c. 1500-1850, ed. Tim Harris (London: Macmillan,
1995), 168-88, for the meaning of “custom” in the crafts sector.
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sure was illegitimate to the people concerned (as it often was), then it was
because it violated age-old notions about how the land should be used and
by whom. These age-old notions were the local customs—not state-sanc-
tioned law, but commonly accepted norms pertaining to the use of land.

E. P. Thompson has identified a number of characteristics of custom: it
referred to old and unbroken social practices, based on certainty and “rea-
son.” Custom was also local: it always applied to a certain piece of land,
not to land in general. In upholding custom, the memories of the old were
crucial, and to disregard custom was to disregard those memories.'® Jeanette
Neeson has also emphasized important aspects of customary rights to use
commons for pasture. Such rights had to be kept alive by active use. An
owner who did not use and assert his rights to common ran the risk of los-
ing them. By contrast, long use evidently strengthened the rights of acom-
moner. These aspects of custom explain why some landlords were careful
not to separate common rights from cottages.'*

This historiographic tradition has been interested in understanding the
meaning of property rights based on custom. But changes in property rights
systems have also been addressed within another tradition, rooted in eco-
nomics and interested in the economic efficiency of various institutions. It
has been a basic assumption that property rights evolve, more or less spon-
taneously, when the resource in question becomes less abundant. This
standpoint has been modified by scholars who have insisted on the impor-
tance of the state or, to be more specific, of the legal system. Nevertheless,
population pressure and scarcity of resources remain fundamental to the
theory.’? Another assumption of institutional economicsisthat well-defined
private property rights are superior to other arrangements (when resourc-
es are scarce) because an individual will take better care of his/her private
property and, therefore, resources will not be squandered or misused. A
primary function of a private property system is said to be to “guide in-
centives.” 3 These hypotheses have been applied, for example, to the use
and misuse of common land.**

10. Thompson, “Custom, Law and Common Right,” in Customs in Common, 97f.

11. Neeson, Commoners, 78, 84, 86, 92, 162. See also Charles E. Searle, “ Custom, Class
Conflict and Agrarian Capitalism: The Cumbrian Customary Economy in the Eighteenth
Century,” in Past and Present 110 (1986), 106-33.

12. Douglass North, Sructure and Change in Economic History (New York: Norton,
1981); J.-M. Baland and J.-Ph. Platteau, “Division of the Commons: A Partial Assessment
of the New Institutional Economics of Land Rights,” American Journal of Agricultural
Economics 80 (August 1998): 644-50.

13. Harold Demsetz, “ Towards a Theory of Property Rights,” American Economic Review
57 (May 1967): 347-73.

14. See, for example, The Question of the Commons. The Culture and Ecology of Commu-
nal Resources, ed. B. J. McCay and J. M. Acheson (Tucson: University of Arizona Press, 1987).
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In Swedish historiography, changes in the property rights system have
been addressed in a number of studies, and some have been influenced by
the approach suggested in institutional economics.*® For the period after
1750, the state-initiated enclosure reforms have been the subject of great
scholarly interest. Central to the Swedish experience was the ambition to
reduce the number of strips of land belonging to each farm, creating com-
pact farms and minimizing the level of “unnecessary” and time-consum-
ing cooperation within a hamlet/village. Recent research has shown that
Swedish peasants were often more active in promoting enclosure than was
once believed.® To some extent, they chose to reallocate land even before
the state-initiated enclosure reforms began.'” Here there are points on which
the Swedish and English experiences coincide. To enclose amicably and
without social conflicts was often what happened in the pastoral regions
of England before parliamentary enclosure began.’® A difference, howev-
er, isthat since customary law, in the sense of manorial law, played amuch
more limited role in Sweden (see below), enclosure has not been concep-
tualized as a breach of custom, but sometimes as a breach of “tradition.”

But to appreciate fully the change brought about by enclosure, it is nec-
essary to gain a more thorough understanding of how the Swedish proper-
ty rights system worked prior to the reforms. How did different parts of
the property system interact and what were the causes and effects of their
complex interplay? Here the seminal work of Christer Winberg must be
seen as a point of departure for al future discussions. In Grenverket
[Ramifications], Winberg analyzed the changing meaning of the Swedish
concept of birthright (bordsrétt) from the early medieval period up to the
nineteenth century.’® This institution meant that, in the event of a person
wishing to sell land that he had inherited, his relatives had first refusal on
the land. Through his explorations, Winberg was able to show how the
concept of kin changed over the period studied and that the nobility in
particular influenced how it was interpreted at law in the seventeenth cen-
tury. A broad definition of kin was advantageous to them, since it gave them

15. See, for example, Ronny Pettersson, Laga skifte i Hallands lan, 1827-1876 (Stock-
holm: Almqvist and Wiksell International, 1983).

16. Goran Hoppe and John Langton, Peasantry to Capitalism: Western Ostergétland in
the Nineteenth Century, Cambridge Studies in Historical Geography no. 22 (Cambridge:
Cambridge University Press, 1994), 58 (summarizing the work of, for example, Birgitta Olai
and Kalle Back).

17. Thisisthe theme of adissertation project being undertaken in Gothenburg by Staffan
Granér. See also Goran Hoppe, “ Skiftesreformerna och agrarutvecklingen,” Bebyggel sehis-
torisk tidskrift 5 (1983): 32—45.

18. Thirsk, “Enclosing,” 240ff.

19. Christer Winberg, Grenverket. Sudier rérande jord, slaktskapssystem och standspri-
vilegier, Rattshistoriskt bibliotek 38 (Stockholm: Nordiska Bokhandeln i Distribution, 1985).
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greater scope to buy land from their relatives without competition from
outsiders. In the eighteenth and nineteenth centuries, the number of peo-
ple regarded as kin and as having a birthright was reduced. This was at-
tributed by Winberg to the interest of individualsin selling land at the high-
est price available.

A general trend can be discerned: property rights were increasingly lib-
erated from various constraints, allowing individual ownersto do whatev-
er they liked with what was theirs. But whereas the English discussion has
focused on the constraints of customary rights (and whether or not it is
appropriate to regard them as constraints), the discussion in Sweden has
concentrated more on the constraints of kin rights and, to some extent, on
the constraints imposed by the organization of villages. A question that has
not been answered is whether it is accurate to explain this trend with ref-
erence to pressure on resources (as the proponents of institutional econom-
ics would do).

A fuller understanding is needed, and this calls for in-depth studies. One
of the best ways of exploring how different factorsinteracted isto analyze
litigation. Tim Stretton has recently argued the case for such studies, while
deploring that there are so few of them compared with studies of criminal
justice.? This description of the state of research is true not only of Eng-
land (which Stretton no doubt has in mind) but of Sweden as well.?* This
article, therefore, focuses on property disputes, with the aim of analyzing
how acquisition of title was conceptualized in early modern Sweden. This
does not lead to a discussion of enclosure, but there are similarities between
prescription and custom, similarities that raise crucial questions about the
character of early modern law.

Method and Sources

Why was immemorial prescription once looked upon as a highly valuable
institution, and why did this view change? These two basic questions struc-
ture this article, but finding the answers to them is not straightforward.
There is no source material allowing an in-depth analysis of the entire
period (approximately 1450 to 1850) and, even if there were, it would be
impossible for one person alone to study it. Therefore, my approach is a
close scrutiny of selected unprinted sources from the period 1615 to 1687.
From this, it is possible to identify some of the more important factors

20. Tim Stretton, Women Waging Law in Elizabethan England (Cambridge: Cambridge
University Press, 1998), 4.

21. Eva Osterberg, “Brott och réttspraxis i det férindustriella samhallet. Tendenser och
tolkningar i skandinavisk forskning,” Historisk Tidskrift 2 (1993): 201-26.
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promoting the immemorial prescription argument. Once these factors have
been identified, it is possible to judge whether they changed after 1700.

The main source material derives from the Royal Court of Appeal in
Stockholm (Svea Hovrétt), which was set up in 1614 and began to operate
thefollowing year. At firgt, this court was the only appeal court for the entire
kingdom of Sweden, but soon three additional appeal courts were set up,
with responsibility for Finland (Abo Hovrétt), for Livoniaand Ingria (Dor-
pats Hovrétt), and for the southern part of Sweden proper (Géta Hovrétt).
The area left to the Stockholm court was thus central and northern Swe-
den, and it isfrom this area that the cases analyzed come. Complementary
sources have been added, however, deriving from a number of local hun-
dred courts (haradsrétter). The reason for this addition is the overrepre-
sentation of noblemen among the parties appearing before the appeal courts.
One of the privileges of the nobility was that they did not have to have their
internal disputestried by the local, peasant-dominated hundred courts but
could turn directly to aroyal court of appeal . People from Stockholm were
also overrepresented in Svea Hovrétt, mainly because the court was situ-
ated in the capital and it was therefore easier for inhabitants of the city to
take cases to appeal. To balance these distortions in the appeal court ma-
terial, | include cases from the primary level of the court system and from
places far away from Stockholm.

In all, 270 disputes over landed property (from the appeal court) have
been analyzed; of these, ninety-six included claims based on immemorial
prescription. In addition to the 270 disputes, there are the cases from the
local hundred courts. | have also included a number of drafts of anew le-
gal code and academic dissertations on property law, all dating from the
seventeenth century, as part of the analysis of legal literature and elite views.
The most important sources in this category are the (often) detailed min-
utes of the Royal Law Commission, set up in 1686. This commission finally
managed to write anew legal code (promulgated in 1734), applying to the
entire realm, town, and countryside.

Part I1. The Swedish Setting

From around 1000 to 1900, the basic economic unit of Swedish agrarian
society was the peasant family and its farm. To an overwhelming extent,

22. Goran Inger, Svensk rattshistoria (rev. edition, Malmo: Liber Forlag, 1997), 70; Anna
ChristinaMeurling, Svensk domstolsforvaltning i Liviand, 1634-1700 (Lund: Gleerup, 1967),
44,

23. Disputes between noblemen and peasants were first tried in the hundred courts.
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the rural economy was in the hands of independent peasant families, many
of whom owned the land they occupied. Any discussion about definitions
of property must therefore start from the fact that landed property was
mostly small-scale. Within this system, the legal organization of the vil-
lage/hamlet and the taxation structure influenced the notion of property in
arather complex way.

Many Swedish villages were small by European standards, encompass-
ing only fiveto six farms and in some cases even less. But there were also
regions where they were larger.* Many of the social tasks undertaken at
the village level elsewherein Europe, such as poor relief, were here taken
care of at the parish level. Swedish historians rarely use the word village,
preferring “hamlet” in order to stress the small-scale character of these
settlements. Often the village level of organization is simply not discussed;
the household and the parish stand out as the main organizational units of
premodern Swedish society.®

But to understand the arguments put forward in legal disputes, the vil-
lage organization (enforced in the period 1000—1300) is of crucia impor-
tance. Through the national legal code pertaining to the countryside (1350),
we gain someinsight into how the village was supposed to work. The code
defines avillage as a unit of cultivation and as a community whose mem-
bers share rights and duties. But the rights and duties did not fall equally
upon al members; instead, they were proportional to the size of each mem-
ber's stated share of the village (byamal).% If an owner had a share valued
as one-fifth of the entire village, then he should have one-fifth of the ara-
ble fields of that village. The tasks and duties imposed on him (such as
mending fences) were also supposed to reflect his share of the village.
Finally, the actual layout of strips of arable was to be regulated so that a
farm situated in the eastern part of the village had its strips in the eastern
part of every field, and so on.

The legal code not only regulated in detail the internal affairs of villag-
es; it also regulated the relationship between villages, especialy the use
of resources. For instance, the law said that if a peasant held two farmsin

24, Janken Myrdal, Jordbruket under feodalismen, 1000-1700 (Stockholm: Natur och
Kultur/LTs forlag, 1999), 261-70.

25. This does not apply to ethnologists and historical geographers, who have devoted a
great deal of attention to village organization. See, e.g., Sigurd Erixon, Svenska byar utan
systematisk reglering 1-2 (Stockholm: Nordiska Muséet, 1960); Staffan Helmfrid, “The
Storskifte, Enskifte and Laga Skifte in Sweden: General Features,” Geografiska Annaler
43.1-2 (1961): 114-29.

26. These shares could be measured and expressed in various ways. See Kulturhistoriskt
lexikon for nordisk medeltid, vol. 2 (Malmé: Allhems Forlag, 1957), “Byamal,” cols. 389
ff.
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two different villages, he could not take peat from one of his farms and
transfer it to his other farm (even though this might have been wise and
justifiable from his private point of view). The peat had to stay in “its home”
and be of use to that village.?”

The notion of shares did not mean that the community could enforce land
redistribution against the wishes of individual owners, as long as each
owner held an amount of land that was proportional to his share. Land was
held individually, but the object of property was expressed as a share and
not in terms of acreage or tangible plots of land.

The rural legal code was not the only source of norms, even if it was
the most important one. Statute law also influenced rural life; for instance,
several new statutes pertaining to the use of woods were promulgated in
the seventeenth and eighteenth centuries. Villagesshamlets could also for-
mulate by-laws (byordningar). The majority of the by-laws that have been
preserved are from the eighteenth and nineteenth centuries.?®

To understand how this system worked in real life, we need to makein-
depth studies of individua villages/hamlets. Generalizations are impossi-
ble. But it is beyond doubt that this is how villages were regarded in law,
and it is also clear that villages did work more or less in this way in east-
ern Sweden.?® Western Sweden never enforced this system. But for the cases
that will be analyzed here, many of them originating from the central
Swedish region (near Stockholm), the notion of village sharesis fundamen-
tal.3° It meant that the law provided concepts and rules that could be used
to argue that the internal property structure of the village had been upset
and must be readjusted. And since it was lawful to increase the size of on€’s
share through purchase, the prohibitions laid down in the law must be
understood as rules against furtive encroachment. Individual owners were
not allowed to increase their land holdings by, for example, reclaiming new
arable within the precincts of the village. Such projects presupposed per-
mission from the other members of the community, or that everybody re-
claimed land together.3

Thevillage was amedieval organization. In the sixteenth century, anew

27. Legal Code of King Christopher (1442), Byggningabalken 11.

28. Wolter Ehn, Motet mellan centralt och lokalt. Sudier i uppléndska byordningar (Upp-
sala: Dialekt- och folkminnesarkivet, 1991), 11.

29. Folke Dovring, Agrarhistorien (Stockholm: Almqvist and Wiksell, 1966), 55 ff.

30. Cf. Hoppe and Langton, Peasantry, 58. These authors mention that in the parts of
Sweden where this system of solskifte had never been enforced, peasants were more wor-
ried about the impending enclosure, since “no certain measurements of the extent of farm
properties existed.”

31. See for example Kulturhistoriskt lexikon for nordisk medeltid, vol. 2, “Bymark,” col.
426.
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structure was added through the tax reforms of Gustav Vasa (1523-1560).
Its aim was to make peasant families responsible for land taxes. These taxes
were not new in themselves, but the idea of using the family farm (Swed-
ish hemman) as the primary unit of taxation was. To make the distribution
of taxes equitable, the resources of each farm were first assessed. A farm
that was big enough to support afamily and pay the taxes was looked upon
as awhole hemman. Smaller units could be assigned the value of one-half.
The introduction of this scheme meant that, henceforth, representatives of
the state took an unfavorable view of holdings being subdivided.?? They
feared that a right to subdivide farms freely would, in the end, endanger
tax revenue since many farms would become so small that they would
become exempt from taxation. Before the eighteenth century, the state
enforced this policy of prohibiting subdivision with some severity, and
piecemeal selling of land was also opposed.® But in the eighteenth centu-
ry, popular pressure brought about a change. The population was now grow-
ing and agriculture intensified, making it possible to make a living on
smaller holdings. Consequently, the permitted minimum size of a hemman
was gradually reduced.

Theideal situation (from the point of view of the state) was onein which
the amount of land held by a peasant family was in proportion to the fam-
ily’s share in the village and to its taxes. All three of these variables were
supposed to correlate perfectly. In reality, of course, discrepancies were not
uncommon and they caused disorder in terms of both property rights and
tax liabilities. For instance, afarm could have its tax burden reduced per-
manently (férmedling) if theroyal bailiff deemed it necessary (because the
farm yielded too little). But then the question arose as to whether such a
farm was still entitled to use the village commons to the extent it had once
done. The other members of that particular village would naturally adduce
their higher tax liability as an argument for having a larger share of the
commons. But the farmer whose tax had been reduced still held his old

32. This policy can be compared with the restrictions imposed on some English tenants.
See Jane Whittle, “Individualism and the Family-Land Bond: A Reassessment of Land Trans-
fer Patterns among the English Peasantry c. 1270-1580,” Past and Present 160 (1998): 25—
63.

33. Inger, Svensk rattshistoria, 98 f. Between 1459 and 1684 the prohibition against sub-
division was rigorously upheld, but Inger points out that it is likely that farms were subdi-
vided unofficialy. The prohibition against piecemeal selling of land began to be enforced
at the end of the seventeenth century.

34. Hoppe and Langton, Peasantry, 56 f.; Inger, Svensk réattshistoria, 99, who points out
that children who could not inherit the farm were given aright to reclaim new land (instead
of buying smaller pieces from their parents). This practiceisinvestigated in Martti Rantanen,
Tillvaxt i periferin. Befolkning och jordoruk i Sodra Osterbotten 1750-1890 (Goteborg:
Ekonomisk-Historiska Institutionen vid Goteborgs Universitet, 1997).
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share of the village and would argue that he was entitled to use the com-
mons as before.

The legal code provided no way of clarifying and resolving this issue.
Only through the practice of the courts, therefore, can we learn how such
situations were regarded. The appeal court for southern Sweden (Géta
Hovréatt) turned to Charles X1 to ask him how they were to adjudicate such
cases. In 1689, the king replied that farms with reduced tax levels should
be alowed to retain their old rights, in spite of complaints from their neigh-
bors. The fact that their tax burden had been reduced should not be inter-
preted to mean that they had been barred from their customary rights to
the commons, the king explained, otherwise the other peasants of the vil-
lage, whose taxes had not been permanently reduced, would profit unrea-
sonably. “They, who have always been able to pay their taxes with what
they have, would then seize aright to alarger share of the commons, with-
out having to pay morefor it.”3 The king's response is interesting because
it showsthat he took for granted that it would be difficult or impossible to
adjust the tax level upward (for villagers who wanted to make greater use
of the commons). Instead, he proposed to conserve the old village struc-
ture, regardless of the fact that taxes and land were no longer in strict pro-
portion to each other.

But this one statement must not be taken as an exhaustive answer to the
guestion of how such problems were solved in general. On the whole, the
words of the law or the taxation system are not descriptions of human prac-
tice. No doubt, holdings were sometimes subdivided below the stipulated
level, the internal property structure of villages was sometimes upset, and
taxes and land resources did not always correspond perfectly. But it is of
vital importance to know that these rules existed: first, because they bear
witness to the intentions of the state and second, because otherwise legal
disputes would be totally incomprehensible.

From thereign of Gustav Vasaonward, it is possibleto give at least rough
estimates of how landed property was distributed within the population or,
to be more precise, between the different social estates (see Table 1). It is
important to note that these figures show the distribution of farmsteads,
regardless of their size. Also, the table does not include land that was not
part of farmsteads, like the immense wooded areas of northern Sweden.
The figures thus do not describe the property structure at the level of acre-
age, but at the level of cadastral units—the unit of interest to the state on
whose written documents we rely.

35. King's Letter to Gota Hovrétt, 2 September 1689; reprinted in A. af Botin, Beskrif-
ning om swenska hemman och jorda-gods. Del |. Hemman i allménhet (Stockholm, 1798),
88 f.
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Table 1. The Distribution of Farmsteads (hemman) in Sweden, 1521-1850

Percentages

Year Crown/State Nobility Church Freeholders New Groups
1521 5 22 21 52

1560 28 22 0 49

1654 20 40 0 40

1700 33 33 0 33

1850 10 15 0 60 15

Source: Janken Myrdal, “ Jordagandet i Sverige. Fran 1500-tal till 1800-tal,” Folkets Historia, no.
4 (1988): 42-52 (calculations based on the works of several other historians).

Table 1 revealsthe strong presence of the nobility in the mid-seventeenth
century; many noblemen had received land in return for services rendered
to the Crown in wartime. It also shows how state-owned landed property
increased around 1700, with the massive repossession of Crown land
(reduktionen) initiated by Charles X1. Most important, it shows how are-
markabl e proportion of the Swedish hemman was owned by its occupiers
(even if this share fell between 1521 and 1700). This could be compared
to the situation in England, where it has been estimated that only between
a seventh and a tenth of the cultivated acreage was in the hands of free-
holders at the end of the eighteenth century.® Sweden was a country dom-
inated by peasant family farms, many of which were owned by the fami-
lies concerned. To a large extent, the increasing predominance of peasant
owners during the eighteenth and nineteenth centuries was aresult of their
activity on the land market. Money was invested in land. Contributory rea-
sons for this were, first, that the state decided to sell off many of itsfarms
to the tenants and, second, that legislation was changed around the year
1800, allowing non-noble persons to buy farms and manors to which the
nobility had previously had an exclusive right.

If ever there was a heyday for the Swedish nobility, it wasin the middle
of the seventeenth century. Their share of the hemman reached unprece-
dented levels at that time, and, on top of the 40 percent shown in Table 1,
many noblemen had the right to levy taxes on freeholders.?” Moreover,

36. G. E. Mingay, Land and Society in England, 1750-1980 (London, New York: Long-
man, 1994), 145. Neeson, Commoners, 308, argues that thisis too low an estimate and that
20 to 30 percent is very probably a more accurate figure.

37. The nobility thus controlled as much as 60 percent of all incomes from landed prop-
erty. Sven A. Nilsson, “Imperial Sweden: Nation-Building, War and Social Change,” in The
Age of New Sweden, ed. Arne Losman, Agneta Lundstrom, Margareta Revera (Stockholm:
Livrustkammaren, 1988), 23.
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noblemen were politically influential (especially during regencies), as coun-
cillors of the realm and as dominant members of the Diet. They held key
positions within the central bureaucracy and some of them had legal train-
ing. From previous research, it is clear that the law was affected by the
dominance of the nobility.®

But it is equally important to stress the limits of noble influence. For
example, Sweden had arelatively high degree of judicial uniformity. State
law (that is, the rural and urban legal codes) predominated, and the scope
of manorial law was comparatively reduced. We know that counts and
barons (Swedish grevar and friherrar) were endowed with the right to
adjudicate all caseswithin their territories. But in exercising that right, they
used the same set of rules as the ordinary hundred courts, and their ver-
dicts were scrutinized by the royal appeal courts, even if some noblemen
strove to free themsel ves from these restrictions.® Noblemen enjoyed the
privilege of having their internal disputes tried immediately in the appeal
courts, but disputes between a nobleman and a peasant, for example, would
first be tried by the local hundred court, in which peasants sat as lay judg-
es. The rural legal code even included norms regulating the relationship
between landlord and tenant.*° Even if these norms were in no way exhaus-
tive, leaving many things to be decided by the parties, they nevertheless
bear witness to the strong force of state law.

In view of these facts, it might seem surprising that many Swedish his-
torians have found the notion of a transition from community law to state
law (devel oped by Bruce Lenman and Geoffrey Parker) particularly appli-

38. This point has been stressed in particular by Heikki Y likangas, “ Kampen mellan natur-
rétt och romersk rétt i Sverige,” in Den svenska juridikens uppblomstring i 1600-talets poli-
tiska, kulturella och religitsa stormaktssamhalle, ed. Goran Inger, Réttshistoriska Studier
no. 9 (Stockholm: Institutet for Réttshistorisk Forskning, 1984). It also stands out very clearly
in Winberg, Grenverket.

39. Lars-Olof Larsson, “Borgréatt och adelsjurisdiktion i medeltidens och 1600-talets
Sverige,” in Historia och samhalle. Studier tillagnade Jerker Rosén (Malmo: Studentlitter-
atur, 1975), and Kenneth Johansson, “Herrar och bonder. Om jurisdiktionen i ndgra smaland-
skafriherrskap p& 1600-talet,” Scandia 56.2 (1990): 161-91. These authors agree that, within
the investigated area of jurisdiction, no specia set of rules was used, but rather the ordinary
legal code (combined, of course, with new statute laws). They mainly disagree about whether
or not cases were scrutinized by the appeal courts in the same way as cases from the local
hundred courts. See also Meurling, Svensk domstolsforvaltning, 44, who mentions that the
Estonian nobility strongly opposed the proposal to make their verdicts subject to scrutiny
by the Royal Court of Appeal in Dorpat.

40. Thomas Lindkvist, Landborna i Norden under &@ldre medeltid (Uppsala: Uppsala
University, 1979), which focuses on the early medieval situation but is of relevance for this
period.
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cable to the seventeenth-century situation.** Would it not be more correct
to say that from the beginning of this century at least, Sweden had afully
fledged system of state law? When Swedish historians have taken the op-
posite view, emphasizing the prevailing importance of community law, it
is because there was obviously great scope for local interpretation of state
law. Consequently, the use of concepts such as community law within this
historiographic tradition says nothing about the origins of the norms that
existed—most written rules were state-sanctioned—~but it does say some-
thing about what happened to those norms when they were applied to tan-
gible situations. When the importance of state law is said to increase to-
ward the end of the seventeenth century, it implies that the central state
enforced its control of local practice in away it had previously been un-
willing or unable to do, not that state control begins then.

Part I11. Claimsto Property Based on Immemorial Prescription—
a Study of Swedish Norms and Practices in the Seventeenth Century

AWobrried King and Ambivalent Lawyers

Therural legal code named after King Christopher and promulgated in 1442
includes an enumeration of five means of acquiring title to land: inherit-
ance, purchase, exchange, gift, and pledge. But then it makes an impor-
tant addition: “all that is acquired lawfully is acquired rightfully, and all
that is acquired unlawfully is asif it had never been acquired, until imme-
morial prescription arises; and wherever immemorial prescription arises,
it is acquired lawfully, and no one may cast doubt on it.” 4

Soinreality there were six legal ways of becoming the exclusive owner
of land, and the last one held a special position since, regardless of the
situation (“wherever”), immemorial prescription was always to be respect-
ed. Immemorial prescription meant that if a person held land without be-
ing able to produce any document confirming his rights, he would never-
theless be respected as the lawful owner as long as no one was able to
present evidence to show that he in fact had no right whatsoever. In other
words, these rules put the whole burden of proof on the other parties con-
cerned, not on the person claiming immemorial prescription.

41. Jan Sundin, For Gud, Saten och Folket. Brott och rattskipning i Sverige 16001840,
Réttshistoriskt Bibliotek no. 47 (Lund: Institutet for Réttshistorisk Forskning, 1992), 447
ff.; Rudolf Thunander, Hovraétt i funktion. Gota hovrétt och brottmélen 1635-1699, Rétts-
historiskt Bibliotek no. 49 (Lund: Institutet for Réttshistorisk Forskning, 1993), 282 ff. See
also note 90 below.

42. Legal Code of King Christopher, Jordabalken 1.
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The brief and incomplete character of this clauseis not exceptional. The
legal code as awhole is full of short and intriguing formulations. Some-
times, provisions of different parts of the code seem to contradict each other.
Sometimes, important areas of life are simply left unregulated. Finally, the
code contains rules and statements that were strikingly at odds with the
actual legal situation in seventeenth-century Sweden.* The need for inter-
pretation and explanation is obvious. As for the provision concerning im-
memorial prescription, it had the potential to clash with two other parts of
the legal code.

First, the Byggningabalken, the section dealing with villages/hamlets,
contained meticulous rules on the use of land, regulating the rights and or-
ganizing the duties of hamlet members. For instance, it prohibited individ-
ual members from turning common land into arable without previous per-
mission. The amount of arable a person held was to be in strict proportion
to his share of the hamlet. Anyone who infringed these prohibitions ran the
risk of losing this“extra’ land and, in consequence, the labor invested init.
He could aso be fined. Moreover, the law gave detailed (but not entirely
clear) instructions as to how to punish someone who had mown a meadow
or reaped afield belonging to someone else, and it clearly stated that mem-
bers of one hamlet could not use resources belonging to another.

Second, the Konungabalken, the section dealing with the rights and
duties of the monarch, said that a king was not entitled to reduce the rights
of subsequent kings (that is, to give away or sell Crown land). Should a
monarch do so in spite of this prohibition, the new king would be entitled
to take back the land, but only with the help of the law (that is, not arbi-
trarily).® This rule played an important role when Charles XI argued his
right to repossess Crown lands in the 1680s.4

To summarize, the legal code said that if the internal property structure
of avillage/hamlet had been upset, so that one family held more than their
share entitled them to, then this land was to be taken from them. It also
said that if an unwise king had divested himself of land (or other assets)
belonging to the Crown, then his successors could reclaim this land. The

43. A good example of thisisthat, according to the legal code, the kings of Sweden were
to be elected. But since the reign of Gustav Vasa, the crown had been inherited. In spite of
this glaring discrepancy on a very important issue, the wording of the legal code was not
modified until 1734.

44. MariaAgren, Att havda sin rétt. Synen pa jordagandet i 1600-talets Sverige, speglad
i ingtitutet urminnes havd, Réttshistoriskt Bibliotek no. 57 (Stockholm: Nerenius and Santérus
Forlag AB, 1997), 74 f., 206 f.

45, Legal Code of King Christopher, Konungabalken 2; Agren, Havda, 79.

46. Magnus Erikssons Landslag, i nusvensk tolkning av Ake Holmbéck och Elias Wessén
(Stockholm: Nordiska Bokhandeln, 1962), 22, no. 17.
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function of both rules was to make possible adjustments to the property
structure, providing legitimate reasons for taking land from someone who,
consciously or otherwise, held land to which someone else had a better
claim. But alongside these rules there were the words about immemorial
prescription, demanding unlimited and unconditional respect for posses-
sions built on this claim. What happened if one of the parties to a dispute
adduced the section on hamlets and the other party chose to claim imme-
morial prescription? What happened to the rights of the Crown if the op-
posing party chose to invoke prescription?

Thefollowing example provides tangible evidence for the kind of conflict
that could arise. In a letter addressed to one of the government offices
(Kammarkollegium) in 1690, Charles X1 pointed out that in the county of
Gotland many farms had in the past been granted a tax reduction. As the
king had understood it, many Crown-owned farms had lain deserted for
long periods and then, when anew tenant had finally been found, the Crown
was forced to reduce the tax burden to make the project viable and thus
lost revenue. Freehol ders within the same hamlet very often had twice or
three times as much arable land as they had had in 1652! Angrily, the king
surmised that these freeholder peasants had taken the opportunity of usurp-
ing land while the Crown farms lay vacant and now, after a substantial
period of time, were claiming the right to retain this land, invoking imme-
morial prescription.#” The following year, the king ordered that the civil
administration investigate the whereabouts of a number of “lost farms” in
the county of Uppland. The taxes due from these units were estimated at
2,000 silver daler. Moreover, it was reported that several farms belonging
to the nobility “are nowhere to be found.” The king suspected, as in the
case of Gotland, that the land belonging to all these farms had in fact been
incorporated into neighboring estates.*

Thus, incorporating or usurping land within one’'s hamlet, contrary to the
obvious interests of the rightful owner (in this case the Crown), could be
defended after some time with reference to use since time immemorial. It
is clear from this example that the king condemned these practices as un-
lawful. And yet the legal code stated that prescription was always to be
respected. Therefore, the problem for the Crown (and its representatives)
was twofold: to prove in each case that possession had not existed since
time immemorial in any reasonable sense and to clarify the law, so that it

47. King's Letter to Kammarkollegium, 11 October 1690, reprinted in Samlingar i landt-
materi, ed. V. Ekstrand, (Stockholm: Isaac Marcus Boktr.-Aktiebolag [vol. 1], 1901-1902);
see also Agren, Havda, 76.

48. King's Letter to Gripenhielm, 1 July 1691, reprinted in Samlingar i landtméteri, vol.
1; see also Agren, Havda, 77.
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became apparent in which cases the immemoria prescription clause did
or did not apply.

Before the reign of Charles XI, though, the dominant view was that pre-
scription was a highly valuable legal institution. Some lawyers and schol -
ars were aware of the contradictory rules, and the problems they could
entail, but their concerns were not strong enough to influence legislation
and practice in any appreciable way. To understand these matters, the Ro-
man Law concept of possessio is crucial.

In the seventeenth century, the possessio concept had become increas-
ingly important in Swedish legal practice. To be the possessor of land en-
tailed certain procedural and economic advantages, namely:

» A possessor did not have the burden of proof (onus probationis) in
the event of his landholding being questioned.

* A possessor had aright to the produce from his land.

* A possessor was also presumed to be the rightful owner.

* A possessor was generally believed to be more trustworthy than some-
body with no land.*

The consequence of these principles was that, from the moment a person
took possession of a parcel of land, he acquired a strong legal position.
Swedish lawyers accepted this. At the same time, they were aware of the
dangers that such rules entailed. The problem of distinguishing rightful
from nonrightful possession became of paramount importance. Possession
had to be defined strictly and narrowly, so as to prevent the simple fact of
holding land being used as a sign of rightful ownership. Of course, this
assumed particular importance in a society in which most of the land was
held by peasants, many of whom were tenants.>® For the Crown and the
nobility, it became important that their tenants could not be reinterpreted
as owners.>!

Thus, two conflicting interests were closely connected with the concept
of possessio. On the one hand, it was deemed crucial to grant security of
tenure to rightful possessors. The value of “peaceful possession” (rolig
possession) was often invoked. On the other hand, it was deemed equally
crucial to intervene against all nonrightful possessors. These observations
about seventeenth-century Swedish land law correspond closely to what

49. Claes Ralamb, Observationes Juris Practicae (Stockholm, 1679), 1 f.

50. See Table 1, which shows that approximately 60 percent of farms (that is, those owned
by the Crown/state and nobility) were held by tenantsin the middle of the seventeenth cen-
tury.

51. Since freeholding peasants were not allowed to let their land, i.e., to have tenants, this
was not a problem to them before 1734 (when they were granted this right). Inger, Svensk
rattshistoria, 101, 149.
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Charles Donahue Jr. has highlighted as a central problem of Western law
in general, namely the question of how to handle wrongful possession.*?

Against this backdrop, it is not surprising that immemorial prescription
attracted the attention of Swedish lawyers and legislatorsin the seventeenth
century. The extreme brevity of the legal code (saying no more than has
been quoted above) and the close connection with the problem of wrong-
ful possession made legal clarification indispensable. From the beginning
of the century, several drafts of a completely new law were prepared in
which various aspects of immemorial prescription were discussed: the
number of witnesses required to support such a claim, the age of such
witnesses, and the time required to qualify as“immemorial.” Thelast ques-
tion was particularly difficult, being in a sense self-contradictory. If the
word immemoria (urminnes), meaning “beyond memory” or “what no man
can remember,” wereto be taken literally, alandholding whose origin was
said to be beyond the memory of all living men could not be measured in
terms of years (since people's ability to remember varies). If trustworthy
men affirmed that they did not remember anything that could cast doubt
on the legality of the possession, then nothing more could be said.

Georg Stiernhielm and Claes Raamb, both prominent lawyers of this
period, discussed the prevailing interpretation of immemorial prescription,
pointing to the dangerous potential of the law and stressing that prescrip-
tion must not be accepted in disputes between hamlet members, between
different hamlets, or regarding common, undivided woods. Rdlamb was
particularly eager to condemn acceptance of immemorial prescription in
disputes concerning woods. There was “a great misunderstanding in our
country,” he wrote, whereby many tried to usurp property “in the great
woods and wastelands titulo praescriptionis.”s

These observations support the impression that immemorial prescription
was seen as a problem by some seventeenth-century lawyers and legisla-
tors, since it blurred the neat distinction between rightful and nonrightful
possession. But the legal discourse was ambivalent. Despite critical remarks
like those above, most commentators concurred in the view that immemo-
rial prescription was a highly valuable legal institution. It was defined as
“holding something with care and without interruption, and winning it
through use.”** It was even frankly stated by some commentators that pre-
scription was away of taking possession of someone else’s property and

52. Charles Donahue Jr., “ The Future of the Concept of Property Predicted from Its Past,”
in Property, ed. J. R. Pennock and J. W. Chapman (New York: New York University Press,
1980), 33.

53. R&lamb, Observationes, 19 f. See also Agren, Havda, 96 f.

54. Chr. Prezbeckius, De possessione hominum memoriam excedente sveo-gothis dicta
urminnes hafd (Gymnasion dissertation; Stockholm 1646), 400, sec. 4 (emphasis added).
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subsequently obtaining the right to keep it, and still their attitude was ap-
preciative.®

One of the main arguments for accepting immemorial prescription as a
means of acquiring title was that it put an end to never-ending disputes. It
was also argued that boundary marks were often flawed and could not be
trusted in disputes over borders; immemorial prescription, by contrast, was
described as highly trustworthy (semper inviolata manet).> Above all, prop-
erty relations were said to become unequivocal and secure if prescription
was respected. A landholder should not have to be tormented by an unceas-
ing fear of losing his property. Of course, this line of reasoning brought
the interests of the actual user/possessor into focus, to the detriment of a
possible rightful owner. If the latter had lost possession of hisland or nev-
er taken possession of it (for example, an heir), then his position was weak
as compared with the person who currently held the land.

Legal commentators were fully aware of the implications for rightful
owners but continued to support the case of possessors, underpinning their
standpoint by referring to the common good. “ Thus, conforming to all that
is right and reasonable, prescription is certainly highly reasonable if we
consider the common good, even if it may appear unreasonable if we con-
sider the private good, but the common good is aways to be preferred
before private interests.”

Moreover, they considered that their interpretation of the legal code,
which gave claims of immemorial prescription astrong position, served two
important ends. “Considering the private person, we must add a purpose
[that is, of prescription] no lessimportant, and this purposeistwofold: with
respect to the user, that he be indemnified, and with respect to the previ-
ous owner, that hislack of care or attention be chastised and punished. Yes,
the laws assist the vigilant and improve their position.”%®

Thus, accepting claims based on immemoria use was seen as away of
encouraging people to take good care of the land in their possession. Those
who were attentive and vigilant deserved to be protected by the law. To
deprive them of property in which they and their ancestors had invested
labor would be a gross injury. By contrast, those who were negligent, let-
ting their property lie unattended, had a considerably weaker position. They
were said to have given their tacit consent to the transfer of their land to
the current user. Accepting claims of immemorial prescription was seen as
away of either inducing such persons to change their behavior or of pun-

55. Sidenius, De Immemoriali, thesis 1, secs. 3, 5; Ralamb, Observationes, 15; Agren,
Havda, 98.

56. Sidenius, De Immemoriali, thesis 1, sec. 11; Agren, Havda, 99.

57. Loccenius, De Usucapione, sec. 20; Agren, Havda, 99.

58. Sidenius, De Immemoriali, thesis 1, sec. 6; Agren, Havda, 99.
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ishing them.>® “Immemorial prescription isa punishment for him who does
not keep awatchful eye on his property,” said the law commission of 1633—
1665.%

The legal discourse reveals how the interests of the possessor were giv-
en priority for at least two reasons: to encourage good and industrious
behavior and to penalize inattentive behavior. Thisway of constructing and
motivating property rights, including elements of both stick and carrot,
reflected the strong emphasis on the common good that characterized ear-
ly modern society.® Individuals should not only expect protection from the
state and the law; they could also be forced, if necessary, to behave in a
way that was beneficial to society as awhole.

Absent Owners and Deserted Farms

Seventeenth-century legal cases provide a clearer view of the social situa-
tions in which the immemorial prescription argument would normally be
used. The following part of this article is built on a sample of eighty-four
disputes involving claims of prescription that have been the subject of an
in-depth analysis. First, Table 2 shows a breakdown of these cases accord-
ing to the kinds of economic resources over which they had arisen. Table
3 then shows the socia categories to which the parties belonged. Finally,
Table 4 presents the outcomes of the cases. With this as a quantitative back-
ground, | then describe some of the cases more fully.

The most frequent question giving rise to disputes was that of bound-
aries. The predominance of such cases is even more marked if we regard
disputes over individual plots of land (arable or meadow) as a form of
boundary dispute; what was at stake was whether or not a certain piece of
land was within the legal boundaries of the property in question.® Clear-
ly, many of these cases dealt with where one estate ended and the next one
began. Thisisillustrated by the following two cases.

In 1650, Anders Palmcrona instituted legal proceedings against Maria

59. Johan Skyttes kommentar till den svenska stadsratten 1608, ed. Jan Eric Almquist
(Stockholm: Réttsgenetiska institutet vid Stockholms universitet, 1962), 63 f.; Palmskidld-
ska samlingen, Collectiones Juridico-Politicae, vol. 126:22, Uppsala University Library;
Agren, Havda, 100 f.

60. C. J. Wahlberg, Atgarder for lagforbattring 1633-1665 (Uppsala, 1877), 73; Agren,
Héavda, 102.

61. On the importance of Gemeinwohl, see, for example, W. Schulze, “Gerhard Oestreichs
Begriff ‘ Sozialdisziplinierung’ in der Frilhen Neuzeit,” Zeitschrift fir Historische Forschung
14.1 (1987): 286.

62. The distinction between boundary disputes and disputes over pieces of land depends
on the wordings used in the source material and should not be accorded too much impor-
tance.
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Stengafvel, claiming that the latter had | et her tenants crossthe legal bound-
ary between Palmcrona's estate of Mdby and Stengafvel’s estate of
Bjursnés. As a consequence, the domain of Bjursnas had been extended.
Three crofters’ holdings were said to have been erected on this new land.
In her response to Palmcrona’s accusations, Stengafvel stated that her an-
cestors had held this part of the estate for around a hundred years without
their possession of it ever having been questioned. The legal boundary was

Table 2. Property Disputes Involving Claims of
Immemorial Prescription. Royal Court of Appeal
in Stockholm (Svea hovrétt), 1615-1679

Subject-matter of dispute Number of cases
Boundaries 25
Individual pieces of arable

or meadow land 20
Mill 6
Crofter's holding 6
Woods 6
Entire farm/estate 2
Minor land unit in ancther village* 2
Water 1
Not indicated 16
TOTAL 84

Source: Svea hovrétts arkiv, Riksarkivet, Stockholm.
* Swedish utjord.

Table 3. Socia Origins of the Parties in Cases
Involving Claims of Immemorial Prescription.
Royal Court of Appeal in Stockholm (Svea
hovratt), 1615-1679

Sacial group Plaintiff Defendant
Councillor of the realm 13 8
Other nobility 36 33
Peasantry 18 16
Burghers 2 4
Clergy 3 3
Civil servants 3 4
Institutions 1 2
Mixed 2 7
Unknown 6 7
TOTAL 84 84

Source: see Table 2.
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Table 4. Outcomes of Property Disputes Involving Claims of Immemorial
Prescription. Royal Court of Appeal in Stockholm (Svea hovratt), 1615-1679

Period Claim of Claim of Decision to Remission,
immemorial immemorial survey the adjournment, etc.
prescription prescription not contested area
accepted accepted
immediately

1615-1624 3

1625-1634 4 1

1635-1644 4 2

1645-1654 8 1 1

1655-1664 13 1 5 2

16651674 13 2 9 9

1675-1679 2 2 3 3

TOTAL 47 6 17 18

Source: see Table 2.

Remark: That the total is eighty-eight, and not eighty-four as expected, is because four cases had to be
assigned to two different categories. See Maria Agren, Att hdvda sin rétt. Synen pé jordagandet i 1600—talets
Sverige, speglad i institutet urminnes havd (Stockholm: Nerenius and Santérus Forlag AB, 1997), 159.

said to run along a certain stream. The local hundred court found in favor
of Maria Stengafvel, confirming her rights on the basis of use since time
immemorial of the land to the west of the stream. Anders Palmcrona did
not remain silent, however. Three years later he lodged an appeal with the
Royal Court of Appeal in Stockholm.

According to his petition, Anders Palmcrona had first visited Méalby in
1648, after receiving the estate from the Crown. On his arrival he found
that the farmhouse had become rotten, and he ordered the tenant to fell
timber where he was wont to do so, west of the aforementioned stream.
Subseguently, Maria Stengafvel confiscated the timber. Faced with this
problem, Palmcrona proceeded to ask his other neighbors about the bound-
ary. One of them replied that a previous estate bailiff of Malby had in fact
opposed the claims of the Stengafvel family, but the bailiff had died and
Malby had been returned to the Crown. Another neighbor reluctantly told
Palmcrona about the boundaries in the hamlet. Palmcrona discovered that
the Bjursnés farms had better woods than the adjacent Mé by farms, de-
spite the fact that Mélby was as heavily taxed as Bjursnés. Since taxation
was generaly in proportion to land resources, Palmcrona concluded that
the stream could not reasonably be the correct boundary, but that the lat-
ter must be further west, thus including land currently occupied by Sten-
gafvel’stenant and forming part of Bjursnés. When his opponent produced
local witnesses to testify that the boundary had never before been ques-
tioned, Anders Palmcronaretorted: “[Maria Stengafvel] has made this land
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her own through use, violating the stupid man [that is, the previous ten-
ant] who sat here in great poverty and who often had to ask the same lady
for assistance in his deep need.”

Because of his economic and social dependence on her, the previous
tenant had never dared to question her transgression, being a “coward.”
Furthermore, Palmcrona argued that many peasants, above all those who
were tenants of the Crown or the nobility, cared little about the legal bound-
aries of their farms and even less about the boundaries of others. He final-
ly concluded that if he could not reclaim this usurped land, the expecta-
tions he had had on receiving the estate from the Crown would be seriously
disappointed.®

In 1664, Carl Andersson claimed rightsto land situated in the hamlet of
Angeby and in the possession of Karin Maneskold. Andersson, who served
in the army, held a Crown estate (called Flat) on certain terms. Though he
was not the legal owner of Flat, he brought claims against Maneskold,
having found that between 1554 and 1584 a parcel of land currently used
by her had in fact been part of the Flat estate. She replied that she held the
contested land by virtue of immemorial prescription. Andersson directed
the court’s attention to the fact that the owners of Flat had always been taxed
for thisland, although it had been lost since 1584. He also asked the court
to observe that the hamlet of Angeby had once consisted of five farms but
now included six within its boundaries. This suggested that the land he now
claimed had been transformed into asmall farm in its own right. Moreover,
he denied that immemorial prescription had arisen, sincein 1653 and 1655
apeasant of Angeby had testified that he could still remember that thisland
had once been part of the Flat estate. The court found in favor of Karin
Maneskdld. One of the reasons for this decision was that in 1658 an in-
vestigation of the situation in Angeby had revealed that the disputed land
could not be found. Furthermore, the judges added that immemorial pre-
scription had arisen and that the title was exceptionally strong and no fur-
ther claims against it would be allowed.®*

Boundaries and the actual layout of property in the physical landscape
have to be actively upheld by human society. This can either be done by
memorizing such facts (and respecting memory), or else society can free
itself from the burden of having to remember by putting the information in

63. Svea hovritts arkiv 1653, Anders Palmcrona v. Maria Stengafvel. RA; Agren, Hav-
da, 144, 166. See also John Axel Almquist, Frélsegodsen i Sverige under storhetstiden
(Stockholm, 1934), 352 f.

64. Svea hovrétts arkiv 1664, Carl Andersson v. Karin Méneskéld. RA; Agren, Havda,
77 f. See also 132-34 for a number of other cases in which Crown land was the subject of
aleged invasions.
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writing. The seventeenth century was atime of precarious coexistence be-
tween these two methods. Written documents abounded, but they were not
always sufficiently elaborate to solve concrete problems. Oral testimony
(like that relied on by Carl Andersson and Anders Palmcrona) was some-
timeslikely to be partial. And what happened if for aperiod of timethe place
in question had been empty and no one had preserved the local memory?

It is interesting to see to what methods the parties and judges resorted
to reach their conclusions. In these two cases, as so often happened, the
tax system was invoked. If parcels of land had been lost and, consequent-
ly, the balance between resources and burdens had been upset, then the old
tax could testify to this. Flat had obviously lost some of the land on the
basis of which its tax liability had once been calculated, but it continued
to pay its old rate of tax. Anders Palmcrona discovered that his estate in-
cluded less woodland than adjacent ones, even though the tax was the same.
Some litigants who had been deprived used the fundamental tax principle—
that tax burden should be proportional to tax-paying ability, that is, to
material resources—as an argument for their right to have more land. Others
refered to their shares of the village.®> In both cases, the fundamental ar-
gument was of course that the opponent was guilty of encroachment. But
if along period had elapsed (sixty-eight years in the Flat case), vindica-
tion was seldom possible. Flat used to be part of the Crown domains, and
it had been the duty of the bailiff to see to itsrights. Since he had failed to
do so in time, prescription applied and Carl Andersson’s later attempts to
seek restitution were to no avail.

The two socia categories appearing most frequently as parties to dis-
putes involving claims of immemorial prescription were the nobility (in-
cluding the aristocracy) and the peasantry (see Table 3). Since the proper-
ty of these two groups was in the countryside, claims of immemorial
prescription were mainly (but not exclusively) a rural phenomenon. The
large proportion of noble litigants is explained partly by the fact that they
were substantial landowners at this time (compare Table 1) and partly by
their right to use the appeal court as a court of first instance (when settling
disputes with other noblemen). But the position of plaintiff must not be con-
fused with that of initiator of a dispute. In some cases, the court records
disclose that it was really the tenants of the nobleman/plaintiff who had
started the quarrel with other peasants.’¢ In a sense, their lord was only
following their lead and, if he did so, it was because the peasants were often

65. See for example Svea hovrétts arkiv 1671, Jochim SchiittehielmySten Bielke, on be-
half of Fabian Wrede. RA; Svea hovrétts arkiv 1665, Bengt Skytte/Ebba WIIman. RA; Agren,
Havda, 148-51.

66. Agren, Havda, 125.
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the only people who really knew where the boundaries had been accord-
ing to tradition. In a situation such as that of mid-seventeenth century
Sweden, where so many men had recently been ennobled and some of them
were abroad as military officers, guarding boundaries and preserving the
memory of old rights had to be left to their tenants.®”

In 1671, the Royal Court of Appeal in Stockholm attempted to settle a
dispute between the hamlets of Brunn and Faglevik. Brunn was a hamlet
of freeholders, and Faglevik was used by tenants of the aristocrat Erik
Oxenstierna. The freeholders argued that the tenants had encroached on
their land, enlarging their holdings so that what had once been avery small
farm was now two substantial farms. According to the freeholders, they
would be ruined if they could not vindicate their right to this land, which
was theirs by virtue of use since time immemorial. The spokesman for Erik
Oxenstierna and Faglevik replied that their hamlet was really much older.
Furthermore, they should have as much meadow land as Brunn, and larg-
er fishing waters, because Brunn and Faglevik had been assigned the same
tax in 1618. In the present situation Faglevik could barely support itself,
while the freehol ders had such large meadows that they were unable to mow
them all and had to resort to selling the surplus. Finally, the spokesman
retold atale that said that once upon atime al the inhabitants of Faglevik
had died, except for an old widow. At that time, a person who held all of
Brunn had usurped the contested area.®®

Tales of earlier periods of desertion, sometimes caused by pestilence,
were put forward in other cases aswell.®° So was the argument about mead-
ows, based on the premise that everyone should have enough to meet his
essential needs (husbehov) but not sufficient to produce and sell a surplus.
Finally, a third argument was frequently used, phrased as follows in the
Brunn/Faglevik case: “And if they have established aright to this meadow
by prescription, why did they give up half of it in 1625, thus showing that
they in fact had no right whatsoever?” 7

Here, Faglevik referred to an agreement once reached between the two
parties and fatal to the freeholders of Brunn. Not only had they taken ad-
vantage of the weaker position of Faglevik when the hamlet lay practical-
ly deserted; they had also failed to assert their rights manifestly but had

67. Noblewomen also played an important role in preserving the memory of land rights;
see Eva Haettner Aurelius, Infor lagen. Kvinnliga svenska salvbiografier fran Agneta Horn
till Fredrika Bremer (Lund: Lund University Press, 1996), 80 ff.

68. Svea hovrétts arkiv 1671, Erik Oxenstierna’s heirs v. the inhabitants of Brunn. RA;
Agren, Havda, 138.

69. Agren, Havda, 136.

70. 1bid., 139 (emphasis added).
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appeared to acknowledge the rights of the other party by accepting the
settlement of 1625.

In 1650, Mgjor Johan Blanck was ennobled. Two years later he retired
to hisinherited estate of Lingared. Around 1655, he began court proceed-
ings against two of his peasant neighbors, Olof Svensson and Per Anders-
son, claiming aright to parts of their landed possessions. In the local hun-
dred court, he produced a title deed from 1406, claiming that it had
belonged to one of his ancestors and that the land mentioned in the docu-
ment was identical to the contested area. The hundred court found in his
favor, granting him as much as two thirds of his neighbors' land, despite
their claims of immemorial prescription. Olof Svensson and Per Anders-
son subsequently lodged an appeal with the Royal Court of Appeal in
Stockholm.

In aletter to the appeal court, Blanck presented his own interpretation
of how thisalleged immemorial prescription could have arisen. He argued
that during a particular period his entire estate had been used by its neigh-
bors. They had, he said, moved their boundary marks onto his estate, thus
encroaching on land, contrary to the explicit prohibition of the legal code.
However, the court of appeal changed the verdict of the primary court,
giving the land back to the peasants and stressing that immemorial prescrip-
tion was a strong mode of acquisition, always to be respected.”

In this case the local court did not favor the peasants, despite the fact
that local peasants sat as lay judgesthere. Instead, it was the court in Stock-
holm that reinstated them. Just as in the cases mentioned above, the right-
ful owner was said to have been absent or negligent. The land had not lain
unused, though; it had been mown to the benefit of the neighboring farms,
thus increasing their wealth. There are many other similar cases in which
one of the parties claimed that for a period of time the land had been to-
tally deserted and depopulated and that the opposing party had taken ad-
vantage of this situation. It was frequently very difficult, and at times im-
possible, to check the veracity of such claims.

By accepting immemorial prescription asameans of acquiring title, the
judiciary encouraged people to care for their property and to guard it vig-
ilantly. Those who failed to act when their rights were threatened ran the
risk of losing those rights. They were regarded as having given tacit con-
sent to the transfer of their land. Clearly, this was how the owner of the
Flat estate and Johan Blanck were viewed, that is, as owners who had re-
linquished their lawful rights by failing to be active and attentive in due
time. This was also how Anders Palmcrona regarded the previous tenant

71. Svea hovrétts arkiv 1667, Olof Svensson and Per Andersson in Tuna v. Johan Blanck.
RA; Agren, Havda, 135.
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who, like a coward, had failed to withstand the attacks of the Stengafvel
family. Here, there was a striking similarity between the cultural norms
surrounding immemorial prescription and those connected with English
custom. Just as the owner had to be active and present in the English case,”
so too did his counterparts in Sweden.

It is interesting to look at the Brunn case from this point of view, and
especially at the argument quoted above. Here we see an example of how
the parties were prone to interpret every single action by the other party
asasign of indulgence and lack of will to defend his or her rights. There-
fore, it was of paramount importance never to give in, never to yield an
inch to one's opponent, never to stop asserting one's rights.

This emphasis on clear and undaunted behavior by an owner could lead
to a surprising acceptance of violent action. In a case between Lady Anna
Skytte and the mayor of the town of Stdertélje (1670), the parties could
not come to an agreement as to the rightful position of the boundary be-
tween Sodertélje and the Skytte estate. Both parties claimed a right by
immemorial prescription to the same parcel of land (characteristically called
“the deserted meadow™). Anna Skytte was said to have put up a fence that
the mayor had subsequently torn down. At the Royal Court of Appeal in
Stockholm, Anna Skytte accused the mayor of outrage and violence, but
he retorted that it wasreally Lady Skytte who was guilty of violence, hav-
ing attempted to encroach upon land belonging to the town. The mayor
went on to argue his right and duty to defend town property, including the
act of demolishing the fence. He had only “defended what we have in our
hands” and, by thus defending the town’s possessions in due time, had
prevented the claim of immemorial prescription.” The logic of the argu-
ment was that it was better to act, even if this involved violence, than to
give the impression of not being the rightful owner of the contested area.
Once again, while it was not “custom” in the English sense of the word,
the cultural understanding of immemorial prescription was close to that of
custom. Consequently, the distinction between lawful defense of one's
rights and unlawful violence was indistinct, in the same way as E. P.
Thompson has described for custom: there was a*“ fine-drawn line between
the assertion of ‘right’ and ‘riot.’” "

The value of action emerges from a case heard in 1616, recorded in the
archives of alocal hundred court.” A bailiff by the name of Truls Persson

72. Neeson, Commoners, 78, 84, 86, 92, 162.

73. Svea hovrétts arkiv 1670, Anna Skytte v. Mayor and Magistrate of Sodertélje. RA;
Agren, Havda, 140.

74. Thompson, “Custom,” 117 f.

75. That is, from the complementary sources included to overcome the bias of the appea
court material.
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was accused of having usurped the land of his opponents, using it as part
of his own farm in the village of Kar&s, Oland. Truls replied that he had
not taken more land than his mother-in-law had shown him, saying that this
was what she and her late husband had always used as theirs. However, the
neighbors who were present denied that the old couple had ever used this
land. A man called Nils Larsson asked Truls why he had not given up us-
ing the land after Nils had written to him, explaining that he had made a
mistake. A woman in the same village also told the court that when Truls's
wife had been raking the meadow of this said woman, she had gone up to
her, asking her why she was raking ameadow belonging to someone el se.™

Thiscaseis especially pertinent because it showsthat Truls's opponents
tried to prove that Truls and his wife had repeatedly been told that they were
using someone else’s land. They wanted to demonstrate that they had act-
ed decisively, never giving in or being indulgent. They had in fact indicat-
ed where the boundary was, not by physical boundary marks but in social
interaction with the opposing party. One may wonder why Truls and his
wife did not argue in the same way, pointing out that they had used the land
continuously and were thus defending their rights. It is difficult to explain
this, partly owing to the lapidary character of the sources (perhaps they did
use the argument, but it was never entered in the judgment book). It is
possible that Truls's position as possessor was so obviously strong that he
did not need any extra arguments to support his claims. But it is also pos-
sible that his position was so obviously weak, with all his neighbors against
him, that it was useless to try to pretend that his use had been rightful and
had never been questioned.

Part V. Explaining the Respect for Immemorial Prescription
in Three Steps

With the preceding analysis of the literature of jurisprudence and legal cases
as a backdrop, it is possible to address the question of why claims based
on immemoria prescription often met with approval in the earlier part of
the seventeenth century.

It might be argued that this question is of little interest, sinceit can eas-
ily be answered by referring to the state-sanctioned legal code and its cat-
egorical stipulation that “wherever immemorial prescription arises, it is
acquired lawfully, and no one may cast doubt on it.” But this fails to take

76. Oland 14 May 1616, reprinted in Lennart Landin, P& haradsting 11. Om jordforsélj-
ning och arvstvister enligt 6landska dombdcker 1613-1649 jamte 1638 ars dombok for sidra
motet (Halsingborg, 1964); Agren, Havda, 143.
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into account the complexity of the legal situation and to explain why this
particular part of thelegal code was upheld against other parts with which
it was at odds. It also fails to explain why the attitude to prescription be-
gan to change before these words were altered by legislation.

The task must be to explain why a particular interpretation of the legal
code first predominated and then lost ground. To do this, several factors
on different levels of society must be evaluated. In a short-term perspec-
tive, the political situation can be shown to have had an impact. In a some-
what longer perspective, the character of the legal system—community law
or state lawv—becomes relevant. Finally, in a very long-term perspective,
it isuseful, | argue, to take into account fundamental traits of the society:
its economic system and demographic situation.

1. The Political Stuation

As has already been observed, the seventeenth century was the heyday of
the Swedish nobility. They acquired an unparalleled position of power and
influence, challenging the position of the monarchs and of the other estates,
most of all the traditionally strong peasantry. But there was also conflict
and antagonism within the nobility, which included both aristocratic fam-
ilies of medieval origin and recently ennobled families. Conflict evolved
around political privileges and rights to landed property.

In this context, rights and privileges were often described as age-old
traditions. Lars-Olof Larsson has shown how the manorial jurisdiction was
described as an “old usage” when the nobility, unsuccessfully, tried to
persuade the Crown to grant them this privilege in the seventeenth centu-
ry.”” Sven A. Nilsson has demonstrated how in the preceding century, the
nobility wanted rights to be “given back” to them, rights that were said to
have once been in force. Here, the medieval situation was held up as an
ideal that had later been lost.” Likewise, the nobility argued, against the
other three estates (at the Diet in the 1650s), that the most prominent offices
had “ of old” been their privilege.” For this reason, the nobility aso focused
on genealogy.® For example, in an internal struggle, one noble family used
its allegedly “ancient” origins against another family, which had come to
Sweden as late asin the fifteenth century.8! It was of paramount importance

77. Larsson, “Borgrétt,” 59, 61.
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to be able to show that your family and your rights were old, particularly
perhaps for those who were really “new men.” &2

In this context the frequent use by noblemen of the immemorial pre-
scription argument becomes comprehensible. Emphasizing the age of their
rights was how they would always argue, in political situationsand in civ-
il litigation. Thus, without being the exclusive property of the nobility,
the immemorial prescription argument was nevertheless strongly linked to
the social project and political ambitions of this group. But this may also
have been a factor behind the growing illegitimacy of the claim.

Claims built on tradition and long use are easily manipulated and mis-
used. As Gerald Strauss has shown, this was exactly the view taken by
skeptical lawyers in sixteenth-century Germany. “Whatever serves the in-
terest of someoneiscalled ‘an ancient custom’ and insisted upon with fierce
determination,” one of them said contemptuoudly.® E. P. Thompson has aso
underlined how the concept of “custom” could be used to cover “unwrit-
ten beliefs, sociological norms, and usages asserted in practice but never
enrolled in any by-law” and how, consequently, legal experts would dis-
play suspicion against claims based on this type of custom.® In the Swed-
ish case, we can also discern a point at which discomfort with and suspi-
cion of the legal situation began to grow. As Table 4 shows, lawyers were
becoming increasingly cautious with regard to such claims toward the end
of the century. This can be attributed to the increasing influence of profes-
sional lawyers (who played an important role in the Roya Court of Ap-
peal in Stockholm). But high politics also influenced the legal situation.

In the 1680s, large areas of former Crown land were repossessed, con-
trary to the interests of the nobility (see Table 1). In the Diet debates, the
nobility tried to press the point that they held their estates on the ground
of long use and prescription. Therefore, they argued, repossession was
impossible. Here, on the level of political discourse, the fact that many
noblemen had de facto been absent owners was left without comment—a
fact that was crucia to the legal understanding of prescription. Against this,
proponents of the repossession (like Erik Lovisin) argued that there was
an important difference between ius privatum and ius publicum. In a state

82. Cf. Eileen Spring, Law, Land and Family: Aristocratic Inheritance in England, 1300
to 1800 (Chapel Hill: University of North Carolina Press, 1993), who makes similar remarks
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84. Gerald Strauss, Law, Resistance, and the State: The Opposition to Roman Law in
Reformation Germany (Princeton: Princeton University Press, 1986), 96 f.

85. Thompson, “Custom,” 101.
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of public emergency, it would be unreasonable to demand that the Crown
should respect civil law. Therefore, no member of society could claim pre-
scription against the Crown.® General acceptance of the principle of prae-
scriptio non currit in coronam (no prescription against the Crown) was a
prerequisite for the repossession.

Accepting the principle that prescription could never be claimed against
the Crown was crucial to the outcome of the political crisis of the late sev-
enteenth century, and it definitely undermined the social position of the no-
bility. It did not directly affect legal relations between members of society,
though. Immemorial prescription was still ameans of acquiring title to prop-
erty, basing its authority on the wording of the old legal code. But when a
new Law Commission was instituted (to undertake a complete overhaul of
theold legal code), it recruited its members precisaly from among the judges
of the Stockholm Court of Appea and the advocates of a repossession of
Crown lands (such as Erik Lovisin and Erik Lindschiéld). There were thus
important personal links between political upheavals and legal change.

An examination of the amendments made to the sections dealing with
landed estates (Jordabalken) and rural communities (Byggningabalken)
shows that the contradictions and obscurities were problems of which the
commission was keenly aware. The important passage about disputes over
boundaries between hamlets and the provisions pertaining to immemorial
prescription were greatly extended and clarified. The commission stated
emphatically that immemorial prescription should never be respected if it
upset the internal property structure of the village. Prescription could not
be used to legitimize a disproportion between village shares and acreage.
It also underlined the principle that Crown land could not be alienated by
prescription. These clarifications eliminated the earlier contradictions be-
tween crucial sections of the legal code.”

The members of the commission discussed at great length whether in-
dividuals claiming immemorial prescription were still entitled to exemp-
tion from the burden of proof, that is, to enjoy the advantages conferred
upon possessors by legal doctrine. Should they henceforward be forced to
prove their case in a more substantial way than by merely calling on the
testimony of elderly members of the local community? On this point, the
members had differing opinions, with Erik Lindschiéld advocating a stricter
treatment of those who claimed immemorial use. The outcome of these

86. Sveriges ridderskaps och adels riksdagsprotokoll (Stockholm, 1899), vol. 15:76, 222,
appendix 10, 193 f.
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discussions was that judges were to assume that such claims were legally
valid, but that they were no longer exempt from further legal action.®

The commission also paid attention to situations in which abandoned
land was reoccupied, demanding that such reclamation must always be
overseen by theroyal bailiff and not, as previously, by members of the local
community. Some commissioners argued that using other people’sland, in
contempt of boundaries, should be classified as aform of theft. In thisre-
spect, the new law was stricter, compared with the medieval legal code, with
its forbearing attitude to such practices within rural communities.®®

In the detailed minutes of the law commission, small but important
changesin the legidlators view of the law can be perceived. They indicate
a more skeptical attitude toward claims of immemorial prescription or
claims based on traditional rightsin general. Even if immemorial prescrip-
tion was not abolished (it was included in the new legal code promulgated
in 1734), its scope was considerably circumscribed. If legal doctrine had
previously tended to protect the person claiming entitlement based on use
since time immemorial, growing attention was now devoted to those who
could base their claims on the “normal” modes of acquisition, chiefly in-
heritance and purchase.

2. The Legal System

As long as the Swedish nobility was politically strong, the immemorial
prescription argument was respected, because it enforced the position of
the nobility against the Crown. Thisis how the causal relationship can be
expressed, but it would be an oversimplification, exaggerating the impor-
tance of politics. To achieve a more profound understanding, the charac-
ter of the legal system must also be scrutinized.

In aninfluential article, Bruce Lenman and Geoffrey Parker introduced
the notion of ajudicial revolution through which certain elements of the
European legal system—Ilabeled “community |aw”—Iost ground and were
replaced by other elements, labeled “state law.” This distinction is defined
solely in relation to crime: community law is“an arbitrated yet extra-judi-
cia settlement, usually involving the payment of money, to pacify the par-
ties to a criminal offence.”*® The focus on crime is comprehensible,®* but

88. Forarbetena, vol. 1: 12 f. See also Agren, Havda, 223 ff., 238.
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it seems to me that the discussion about the essential traits of community
law has a wider relevance and can be used to understand how property
disputes were handled in the early modern period.

In early modern Europe, Lenman and Parker argue, many offenses were
never taken to court but were settled by the parties through private com-
position. These compositions were deeply embedded in alocal context
(hence the term community law). That is, the outcome of the conflict would
differ greatly from one case to another. The ideathat the legal system should
work uniformly was alien to community law; instead, the character of the
offender and the amount of support he/she could muster in the local com-
munity were allowed to influence how problems were solved. Therefore,
community law was characterized by alack of uniformity, flexibility, and,
to some extent, arbitrariness.

Crucial to a system of community law is that the knowledge needed to
resolve a dispute and the power needed to enforce a verdict belong to the
local community. With this general formulation, it becomes clear that
changes within the property system can also be analyzed in terms of aju-
dicial revolution.

In the case of Sweden, the knowledge needed to settle a dispute involv-
ing claims of immemorial prescription was held within the local commu-
nity, despite the fact that the norm was not local custom but centrally codified
law. People from the local community—freeholders, tenants, sometimes
noblemen—uwere indispensable when it came to judging whether or not a
given use of property really was*“beyond memory.” They were the only ones
who could tell whether or not the contested piece of land had in fact been
used continuously by the person claiming prescription (and by his family).
They were also likely to know something about the boundaries around the
nobl e estates; indeed, the locals would sometimes know more than the own-
ers themselves (who might have recently received the property from the
Crown). This could give peasants an advantage over noblemen and also over
the judiciary. The lay judges of the local hundred court could have some
insight into boundaries, but the judges of the appeal courts, sitting hundreds
of kilometers away, had no means whatsoever of questioning the words of
old and respected men. The practica difficulties involved when an outsid-
er tried to understand local property relations thus explain the respect for
local eldersthat was shown by the Royal Court of Appeal in Stockholm. In
the case of Johan Blanck (see above), the local hundred court found in his
favor, but when the case was taken to Stockholm and when the whole par-
ish, including thelocal clergyman, supported the prescription claims of his
peasant opponents, the appeal court changed the verdict.

The law could be manipulated by those within the local community who
had knowledge and power. Therefore, a central issuein all disputesinvolv-
ing claims of immemorial prescription was whether or not the witnesses
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were credible and unbiased. If, on rare occasions, such claims were not re-
spected, it was often because awitness stestimony lacked credibility.®? Legal
scholars who criticized immemoria prescription maintained that it tempt-
ed peopl e to accept bribes and give false testimony, whereas those who had
amore favorabl e attitude were keen to emphasize that manipulation and cor-
ruption were unlikely. Claes Ralamb stressed the role of conscience and re-
ligious beliefs. Anyone who gave evidence in a dispute involving claims of
immemorial prescription had to be aware of the personal risks involved, so
that he did not “through [testimony of] use appropriate hell.” %

But even if some people may have consciously manipulated the law,
giving blatantly false evidence about property relationsin the past, amore
important sort of “manipulation” was that human memory tendsto preserve
only those things that are deemed important. It is impossible to remember
everything, even in societies that do not change as quickly as those of to-
day. Social memory was not impervious to such selective mechanisms, and
they were an important source of flexibility within community law.%*

What kind of things tended to be deemed important and therefore to be
remembered? It isimpossible to give definite answersto this question. What
is striking, however, is how often the value of labor was invoked. Mem-
bers of local communities seemed to give great weight to whether or not
work had been carried out by one of the parties. Indeed, invested labor was
something that would be remembered. This emergesin many disputes over
landed property and is not restricted to those in which immemoria prescrip-
tion was claimed. In a dispute from 1586, old men testified that the family
currently in possession of the contested farm had “taken good care of it
for twenty years and much improved it, to which all the parishioners of
Tierp agreed.”% In this case, the possessor was subsequently allowed to
keep the farm, despite the fact that he did not have a title deed.

That there was a strong connection between immemorial prescription and
invested labor becomes clear if we consider the multifarious meanings of
the Swedish word used in this context (havd). This word refers to posses-
sion or prescription. It also has connotations of custom (héavdvunnen be-
ing a good translation for customary). But it also means good care and
appropriate use. In the learned discourse, immemorial prescription was
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often legitimized with reference to the labor et industria undertaken by the
possessor and his family. Members of the local community tended to re-
member invested labor, not so much for what the labor meant to the per-
son in question, but for what it meant to the local community itself. Sup-
port for the claims of those who had proved themsel ves capabl e of working,
and thus taking care of their land and their family, can be seen as a strate-
gy to reduce the poverty problem, which would otherwise be a burden on
the parish. In aland dispute in 1684, two families claimed aright to a cer-
tain piece of land. One of them used the immemorial prescription argument,
and the local hundred court found in their favor. As for the other family,
the parishioners complained that they were unable to support themselves,
which hurt the parish, particularly in times of war. Consequently, thisfamily
lost. The case shows clearly how local judgments about local consequences
affected the final verdict.%

To appreciate fully the role of the local community and local knowledge,
we must also consider the extent to which written documents were used.
Already in the national legal code of King Magnus (promulgated in 1350)
it was said that all property transactions had to be documented in writing.
The purchase deed had to contain the names of the parties, the size and
position of the property, the price, the day and place of the transaction, and
the names of the witnesses.®” In spite of this, however, seventeenth-centu-
ry legal practice indicates that it was often impossible to adjudicate prop-
erty cases solely on the basis of such purchase deeds. They did not con-
tain the kind of unequivocal information that a judge would need.

For instance, many purchase deeds described the object of the transac-
tion as “the estate | inherited from N. N.” and the extent of the property as
“including everything that has of old belonged to the estate.”* For the
peopleinvolved in the original transaction this was sufficient information,
but for a judge, living perhaps a hundred years later and lacking local
knowledge, such deeds were of little use. In a dispute such as the one be-
tween Anders Palmcronaand Maria Stengafvel (see above), where the exact
position of the boundary was disputed, a deed describing the estate as it
was “of old” was simply not enough. It had to be supplemented with ad-
ditional information, and such information was sought primarily in theloca
community. Over and over again, we see the judges of the appeal court
trying to interpret obscure documents, asking for additional information
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from local people, and finally weighing the different pieces of information
against one another. Thisis exactly how legal procedure works in a soci-
ety in between oral and written culture, according to M. T. Clanchy.® It is
only when maps become common and reliable, and when all landed estates
are entered into a universal register, that the judiciary can free itself from
thiskind of dependence on local information. For Sweden, such maps had
only just started to become available in the seventeenth century, with the
establishment of the National Land Survey (Lantméateriet) in 1628.

If local knowledge was one pillar of community law, local power was
the other. The failure of state law to infiltrate local communities until very
late is explained by Lenman and Parker with reference to the absence of
police. Police officers could move within the community, acquiring infor-
mation and enforcing decisions. Without them, central authority was un-
able to reach out in an effective way.'® Likewise, it was a long time be-
fore prosecution was made a responsibility of the state. Responsibility for
bringing casesto court was left to the individuals involved and, consequent-
ly, many chose not to take them to court. But we can take this argument a
step further. The entire responsibility for defending one’s rights (for in-
stance, to property) and for acting if those rights were infringed upon was
left to the persons involved. This was a precondition for all legal action at
this time, but it is seldom articulated as explicitly as it isin the cases in-
volving immemorial prescription.

In these cases, one argument keeps coming back, over and over again:
if you regard this property (to which | claim immemorial prescription) as
yours, then why have you been silent for so long? If you really were the
rightful owner, then you should have spoken out before. This was how the
peasants of Faglevik, Karin Maneskdld, and the opponents of Johan Blanck
argued, and how the courts reasoned. The same ideawas formulated in the
learned discourse. Lack of attention by the rightful owner had to be pun-
ished. Only the claims of the vigilant would be respected. Those who were
silent or slow in acting had only themselves to blame. Their behavior was
interpreted as tacit consent to the alienation of their property. Once again,
the Swedish word for prescription isrevealing. Corresponding to the noun
hévd is the verb havda, which designates the act of showing clearly that
you professto have acertain right (att hdvda sin rétt “to assert one'sright”).

Gerald Strauss has formulated this mentalité very clearly. “ Those who
failed to act on their rights courted the danger of losing them, not only
because another might appropriate them, but passively, through atrophy.” 0
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Strauss analyzed political rightsin Reformation Germany. Thompson and
Neeson have investigated customary rights to land in eighteenth-century
England. | have studied prescriptive rights to land in seventeenth-century
Sweden. But despite the obvious differences (in geographical focus, peri-
od, and legal traditions), | believe that it is valuable to stress the strands of
similarity.’ There is the prominent role of local communities or local
corporations, the bewildering mixture of oral and written culture, and the
strong emphasis on active use and defense to prevent rights from falling
into disuse. All these traits provide arguments for discussing early mod-
ern law as one phenomenon. They also call for an analysis that acknowl-
edges that the legal systems of those days incorporated aspects of both
community law and state law.

3. The Economic System and Demographics

In institutional economics, a basic theoretical assumption has been that
there is a connection between the quantity of resources available in soci-
ety and the development of property rights. In a situation where there is
an abundance, there is no need to regulate the use of these resources, that
is, to introduce a property rights system. As the state of abundance ceases
to exist and resources become the object of competition, property rights
will become increasingly better defined, ending in the full-fledged private
property system of modern society.

But whereas economists stress the balance between resources and pop-
ulation, historians are more likely to stress political and organizational
causes when explaining a specific property rights system. Most historians
carry out in-depth studies of property rights in the past that are confined
to shorter periods of time (to make the task feasible), and it isunlikely that
the competition for resources will change dramatically within such restrict-
ed periods. Consequently, perspectives differ between these disciplines.

The attraction of the institutional approach is of course that it raisesim-
portant questions, questions that may be forgotten in a more myopic his-
torical tradition. On the other hand, institutional economics sometimestakes
property rights out of their historical context, removing many of the most
interesting aspects. |deally, the two approaches should be combined. Asfor
immemorial prescription in early modern Sweden, | have devoted consid-
erable attention to political and organizational causes. There are, however,
some facts that can be discussed in relation to the other tradition. The em-
pirical basis of this last section must, by necessity, be highly tentative.

102. See also Thompson, “Custom,” 126: “we should not press the distinction between
prescriptive rights and rights established by custom too far.”
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The strong position of claims based on immemorial prescription depend-
ed partly on the categorical formulation of the medieval legal code: “wher-
ever immemorial prescription arises, it isacquired lawfully, and no one may
cast doubt oniit.” It is possible to date this important clause fairly exactly.
In the national legal code of King Magnus (1350), the words about pre-
scription being beyond criticism are absent. They were thus an addition
introduced in the legal code of King Christopher, promulgated in 1442,
What had happened between 1350 and 14427

From the middle of the fourteenth century, many European countries suf-
fered what is commonly called the late medieval crisis, a crisis caused to
a large extent by pestilence and, in turn, desertion of land.’® Historical
research has shown that in Scandinavia land desertion varied from one
region to another. Opinions differ as to how severe the situation was, but
scholars agree that the number of deserted farms reached its peak in the
fifteenth century.%

This was the situation in which the legal code of King Christopher had
been created: acrisisin terms of the land/user ratio. There were not enough
peasants to keep every farm in good use. Previous research has also shown
that certain additions were made to the new legal code at this time. For
instance, landlords were endowed with aright to use force to prevent their
tenants from fleeing.1® The addition about immemorial prescription has not
been analyzed in this context, however. Interestingly, one of the seven-
teenth-century lawyers commenting on the legal practice of his day ex-
plained that the addition of the clause was due to property relations hav-
ing been so confused in the time of King Christopher. It had therefore been
decided that those currently in possession were to retain their land regard-
less of its origin.1%

Aswe have seen, in many of the disputes brought to court in the seven-
teenth century the problem was said to date back to a time when the con-
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tested piece of land had been reoccupied after a period of desertion. This
would take us back to the end of the sixteenth century. We know that this
was a time when the population was increasing rapidly, after the late me-
dieval setback, and that land reclamation was intense in some parts of
Sweden.1?” We also know from other studies that land was often reclaimed
by people from adjacent farms, hamlets, or towns.'® Thisfitsin very well
with the picture conveyed by the disputes studied. The value of invested
labor, so often adduced and respected in these disputes, also becomes com-
prehensible if land desertion was still a problem.

An extremely hostile attitude to claims founded on immemoria prescrip-
tion appears in legislative debates of the early nineteenth century. At this
time (in the 1820s), legislators were discussing whether it was still appro-
priate to include immemorial prescription among the modes of acquisition
of title enumerated in the legal code. The answer now, though, was in the
negative. The legislators defined the role of the law asfollows: the law can
say to everyone that they can acquire property by purchasing it, accepting
it in exchange for something else, or receiving it as a gift. Likewise, the
law can declare that a person is entitled to take over the property of a de-
ceased relative. But the law cannot say that “if you have taken possession
of someone else's property, no matter how, and complaints are never raised
againgt this, although it is blatantly wrong, then your successorswill finally
become lawful owners of what you have seized!” 1

According to this view, the law must not include such a provision, be-
cause this would be tantamount to exhorting people to commit acrime: to
encroach. It is also revealing that silence from the possible rightful owner
(“complaints are never raised”) was explicitly renounced as a ground for
accepting immemorial prescription. In most cases, the legidators said, tacit
consent to the transfer of one’s property to someone else isinconceivable.
This differed from what had been the general opinion for most of the sev-
enteenth century, but it was in accordance with aview put forwardin alega
dissertation in the 1750s. There, the author explicitly criticized the older
view, saying that it was unreasonable for a legislator to presume that an
owner might wish to abandon his property (through silence). By natural
instinct, he said, we are all more inclined to keep than to abandon what
we have acquired.'°

Nineteenth-century legidlators, then, were keen not to let the law include
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formulations that might beinterpreted to the effect that property rights were
not absolutely safe and inviolable. Their attitude to immemorial prescrip-
tion contrasts sharply with the wording that was inserted in the legal code
in the middle of the fifteenth century and with which Swedish society had
lived for along time, even though important modifications had been made
around 1700. What had happened after 17007

From the middle of the eighteenth century, sources have been preserved
that allow us to investigate population trends directly (not, as before,
through indirect evidence). They show that the population began torisein
the beginning/middle of the century.’*! At the sametime, new agrarian tech-
nology was being introduced.''? By the early nineteenth century, land de-
sertion was no longer a problem since Sweden was experiencing the de-
mographic transition. More children were reaching adulthood, and very few
men were dying as soldiers—in sharp contrast to the situation in the sev-
enteenth century. Between 1815 and 1845, population growth reached an
estimated 35 percent, a rate previously unsurpassed. A sharply declining
death rate combined with an increase in the birth rate produced rapid pop-
ulation growth, especially during the period 1815-26.13 That farms should
be left without users was an unlikely scenario, even if there were worries
about skewed sex ratios (too many women and too few men).14

Although it is hard to produce conclusive evidence, it seems that atti-
tudes to prescription do correlate with the land/user ratio of Swedish soci-
ety. Where it was hard to find peasants willing to take on farms, the atti-
tude was forbearing or even positive. But where there was certainly no lack
of potential users, the attitude turned hostile, such use being increasingly
perceived as encroachment and crime.*® A recent study of alocal commu-
nity corroborates the conclusion that, whereas it could be difficult to find
a successor to afarm in the seventeenth century, the competition for land
stiffened in subsequent centuries.!¢
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frihet inom de borgerliga yrkena (Goteborg: Gumperts, 1960), 115 ff.

114. 1bid., 98, 129, 134, 164.

115. See also Janken Myrdal, “ Jordbruk och jordagande. En aspekt av sambandet mellan
agrarteknik och samhéllsutveckling i @dre medeltid,” in Medeltidens fodelse, ed. Anders
Andrén (Lund: Gyllenstiernska Krapperupsstiftelsen, 1989), which discusses the same re-
lationship for the period ca. 1000-1200. Whittle, “Individualism,” also stresses the avail-
ability of land as a factor that affects property practices (47).

116. Magnus Perlestam, Den rotfaste bonden—myt eller verklighet? Brukaransvar i
Ramkvilla socken 1620-1820 (Lund, n.p., 1998), 164 f., 222 ff.
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Conclusions

This article has focused on early modern Swedish property law and, more
precisaly, on claims of exclusive ownership based onimmemorial prescrip-
tion. The latter has been shown to have been a strong legal argument until
around 1700, when the legitimacy and even the legality of this mode of
acquisition of property was increasingly questioned. The scholarly chal-
lenge has been to understand this change of attitude; in explaining it, a
number of different but interrelated factors have been discussed. Most
important, | have argued for placing the devel opment of Swedish land rights
within the historiographic tradition in which “customary law” and “the
judicial revolution” have been explored. The marked respect for immemo-
rial prescription that existed becomes comprehensible if we see Sweden
in the seventeenth century as a country still dominated by community law.
The cultural understanding of prescription was also strikingly akin to that
of English custom.

All the cases used here to study legal practice were from the seventeenth
century. This does not mean that it would not be of interest to follow the
fate of the immemorial prescription argument through the eighteenth and
nineteenth centuries—on the contrary. How immemorial prescription was
actually used in the period of stronger individual property rights and cap-
italist enterprise deserves serious inquiry. Who used this argument? Can
we still find people from the top ranks of society arguing their ancient
rights, or was this argument left to the lower strata? And what were the
connotations of immemorial prescription? As was shown here, the cultur-
al understanding of it had been strongly linked to investment of |abor and
active defense of one's rights in the seventeenth century. Was this an en-
during meaning?

In aprevious study, | analyzed disputes over land rights around 1800 in
an area characterized by proto-industrial iron making. In disputes between
theironmasters and the neighboring crofters, the latter would often adduce
the labor they and their ancestors had invested in reclaiming the land. They
invoked thisin order to be acknowledged as owners of the small farmsthey
used, but they very rarely met with success.’” The crofters did not speak
in terms of immemorial prescription or custom; instead, the labor argument
was presented “naked,” stripped of legal context. In the light of the present

117. Maria Agren, Jord och gald. Social skiktning och réttslig konflikt i sbdra Dalarna
ca 1650-1850 (Uppsala: Uppsala University, 1992), 226 ff. Some results from this study
are presented in “Land and Debt: On the Process of Social Differentiation in Rural Swe-
den, circa1750-1850,” in Rural History 5 (1994): 23-40; and in Iron-Making Societies. Early
Industrial Development in Sweden and Russia, 1600-1900, ed. Maria Agren (Providence,
R.I.: Berghahn Books, Oxford, 1998), 156-62.
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study, it isinteresting to ask whether their use of the labor argument was a
popular reminiscence of the immemorial prescription argument. Was it a
memory of what had once been a strong means of acquiring title to prop-
erty, integrated and meaningful in a society where investment of labor and
defense of one's rights were conceptualized in away that differed from the
outlook offered by state law and modern society?



“What Isthe Law If Not the Expression
of the Rights of Man and Reason?’
The Champ de Mars Massacre and the
L anguage of Law

JANINE M. LANZA

On July 17, 1791, acrowd of Parisians gathered at the Champ de Mars, in
the western part of the city, for the third time in as many days to make clear
to the National Assembly their position on the question of the king's con-
stitutional standing. They carried with them a petition that demanded, in
unequivocal terms, the suspension of the king, pending histrial on charg-
es of betraying the French nation and the Revolution. According to the
testimony of several witnesses, the day began on a tumultuous note when
two men were found hiding in some bushes. Members of the crowd attacked
the two men and killed them. Condemned as spies by the crowd, they were
defended asinnocent bystanders by the National Assembly. As soon asthe
Assembly heard about the killings, they dispatched the National Guard,
under the command of General Lafayette, to disperse the petitioners and
restore order. When the troops arrived at the Champ de Mars, a number of
those present threw stones at them. The tense troops reacted by firing on
the crowd, and Bailly, the mayor of Paris, took the opportunity to declare
martial law in an attempt to restore order in an increasingly volatile city.
Before the day ended fifty people were dead and a dozen others gravely
injured.* In addition to the physical harm inflicted, suspicion and distrust

1. Albert Mathiez, Le club des Cordeliers pendant la crise de Varennes et le massacre du
Champ de Mars (Paris: H. Champion, 1910), 148-49. Both George Rudé in The Crowd in
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of the Assembly and the Commune ran high among the Parisian popul ace.
In response to the violence and the adversarial attitude of the people, the
Assembly repressed | eftist organi zations and sought to dissociate itself from
the opinions expressed by the petitioners on the Champ de Mars and their
literary and political supporters.

Eventually the Champ de Mars massacre, in conjunction with the events
that followed, did presage the Revolution’s move in a new political direc-
tion. Both the Jacobin and Cordeliers political clubs worked with the sec-
tions, the administrative units of Paris, to plan demonstrations and write
the petition that was ultimately signed at the Champ de Mars. In contrast
to earlier uprisings, which were unplanned, spontaneous happenings, the
gathering at the Champ de Mars was mapped out in advance and given
shape by the members of these clubs. The Jacobin Club’s members, in
particular, gave voice to the perceptions and opinions of ordinary Parisians
in the numerous petitions they drafted. Given these circumstances, it is not
surprising that historians see this day and its aftermath primarily as a chap-
ter in the rise of the power of the Parisian political clubs, arise that formed
part of amore general political shift.2 Nonetheless, historians must be aware
of other implications of this revolutionary journée. For while this event may
have helped to steer the Revolution on a new, |eftist course, it also marked
the moment when many Parisians, along with their political aliesin the
Cordeliers and Jacobin clubs, expressed a loss of faith and trust in their
monarch and began to question the suitability of a monarchical political
system, constitutional or otherwise. The words of the petition, in demand-
ing that the king be brought to trial and prevented from exercising power
in the interim, demonstrate as much. In expressing a fraying of the bond
between king and subject, the occurrences on the Champ de Mars helped
to lay the groundwork for the monarch’s future trial and execution. Those
who gathered on the Champ de Mars believed (rightly) that Louis had tried
to leave France by his own valition and not as the victim of a kidnapping
attempt as the National Assembly tried to claim. They aso stated the be-
lief that the king was formally accountable to the people for his behavior
and actions. Louis XVI's condemnation nineteen months later brought to
fruition the demands of these petitioners that he be tried and punished for

the French Revolution (Oxford: Oxford University Press, 1959) and Michel Vovelle in La
chute de la monarchie, 1787-1792 (Paris. Seuil, 1972) use these figures.

2. Seein particular the introduction to Mathiez, Le club des Cordeliers. For arecent treat-
ment of the Champ de Mars massacre that eschews a socially deterministic approach, see
David Andress, “ The Denial of Social Conflict in the French Revolution: Discourses around
the Champ de Mars Massacre, 17 July 1791,” French Historical Sudies 22 (1999): 183—
2009.
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his attempt to abandon and betray the Revolution. What is of particular
interest is that the petitions circulated on this day, as well as later accounts
of this uprising, did not use the language of affect and emotion to express
aloss of faith and the desire for a change in the political system. Instead
the language of the law and sovereignty expressed this change in their al-
legiance. The petition did not express remorse or bewilderment over the
king's behavior. It did not mourn the loss of a national leader. Instead it
asserted the illegality of his actions and the necessity for his punishment.

As an event of major importance, conflicting myths and heated rhetoric
surrounded the telling of the Champ de Mars massacre. Many contempo-
rary newspapers and pamphlets, in the capital and in the provinces, offered
accounts and interpretations of that day, either condemning the participants
or justifying their version of what had happened. One of the more striking
features of that discussion is the frequency with which the idea of the law
was invoked. The law, and the question of who had broken it on the day of
the Champ de Mars massacre, formed one of the main points of contesta-
tion. In this context, the law was invoked not as a set of codified strictures
and norms, as written or customary rule. Rather, the concept of the law was
used by the people who had participated in this event, either directly on
the field or indirectly in print, to signify and describe a kind of natural,
rational order that should guide the modeling of the new revolutionary state
and to assert their belief that the law should function as a dialectic between
those granted political authority and those who were to comply with that
authority.® Such an understanding contrasted sharply with the juristic dis-
course of the Old Regime. Prior to the Revolution, when France was nom-
inally governed by an absolute monarch, there was no formal reciprocal
element in law giving. The king's word was law.* During the Revolution,

3. For adiscussion of the reciprocal nature of the language of the political, see Jacques
Guilhaumou, La langue politique et la Révolution frangaise. De I’ événement a la raison
linguistique (Paris: Méridiens Klincksieck, 1989), 25. For another consideration of the rhe-
torical aspects of the concept of the law during the Revolution, see Michel Troper, “Sur
I" usage des concepts juridiques en histoire,” Annales ESC 47 (1992): 1176-78.

4, Certainly theory and practice diverged at points on thisissue. For an explication of the
traditional conception of the king as lawgiver, see Sarah Hanley, The Lit de Justice of the
Kings of France (Princeton: Princeton University Press, 1983), especialy chap. 13. Keith
Baker discusses amoment of crisisin the absolutist model of rule that occurred shortly af -
ter Louis XV1's coronation, one that he interprets as foreshadowing certain questions that
would be asked during the Revolution. See Baker's “French Political Thought at the Acces-
sion of Louis XVI,” in his Inventing the French Revolution: Essays on French Political
Culture in the Eighteenth Century (Cambridge: Cambridge University Press, 1990), espe-
cially 114-16. For an interesting consideration of the limits of royal juridical authority,
particularly with respect to property, see Thomas E. Kaiser, “Property, Sovereignty, the
Declaration of the Rights of Man, and the Tradition of French Jurisprudence,” in The French
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the law became a site of activity, alocus of discourse and contestation for
rival groups, a creation not of one privileged person or group of people,
but of the Nation.®

It can often be difficult to perceive how an abstract concept such as the
law moves from the level of the court or the government to the level of the
people and how that notion changes as a consequence. In this analysis we
see that much of the rhetoric following the Champ de Mars massacre dem-
onstrated the way in which the people of Paris understood and used the
concept and language of law as a tool to define sovereignty and to fight
for political power at this pivotal moment in the Revolution, as well as to
justify their ongoing active participation in its events. Rather than discuss
the political changes and realignments that followed the massacre, as oth-
er historians have done, | examine the discourse that described it, focus-
ing on the meaning it had for participants and spectators, particularly with
respect to the issues of the executive power of the government, the loca-
tion of sovereignty, and the authority to make laws in the nation. This ap-
proach avoids reading meaning into this journée based on subsequent
events. But it also elucidatesacrucial point in France'stransformation from
amonarchy to arepublic, accomplished not solely by force but also by the
use of a certain kind of language. Both the National Assembly and the
petitioners justified their actions of that day in two ways: first by claiming
to be the sole repository of sovereignty in the French state, and second by
condemning the actions of their rivals as illegal. Once each side defined
itself as the sole legitimate source of law, it did not need to compromise
with its adversaries.

The concepts of representation, discourse, and political culture that have
replaced socia class and economic determinism as fundamental concepts
in French Revolutionary studies provide an analytic framework for teas-
ing out the meaning of thisjournée. Central to such an approach is Frangois
Furet’s Penser la Révolution francaise, which proposed a non-Marxist,
discursive interpretation of the Revolution and argued that its primary ac-
complishment was the rise of a new political culture, achieved by the po-

Idea of Freedom. The Old Regime and the Declaration of Rights of 1789, ed. Dale Van Kley
(Stanford: Stanford University Press, 1994), 300—-39. Sarah Maza, Private Lives and Public
Affairs: The Causes Célebres of Prerevolutionary France (Berkeley: University of Califor-
nia Press, 1993), emphasizes the practical difficulties of maintaining the unity of the law in
the last decades of the Old Regime, thus questioning the symbolic unity of king and law.
5. For atheoretical consideration of the process of legal change, see “Introduction” in
History and Power in the Sudy of the Law: New Directionsin Legal Anthropology, ed. June
Starr and Jane F. Collier (Ithaca: Cornell University Press, 1989), 1-28. See also Sally Falk-
Moore, Law as Process: An Anthropological Approach (London: Routledge, 1978).
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litical symbols and language created by those who participated init.f This
article looks at the language used to rel ate the events of the Champ de Mars.
It examines it both in the context of the discursive field of this eraand the
competitition for legitimacy and the right to speak for the people that com-
prised such acritical part of the early Revolutionary period. In addition, it
places the language in the context of the political positions and perceptions
of those involved in this uprising. | use a close analysis of a single inci-
dent in the Revolution to understand the dynamic of language and its use
by different people in varied social and political positions. In contrast to
Furet's more sweeping approach, | focus on the employment of a specific
kind of language in a constrained setting to understand the uses of certain
discursive concepts during the Revolution.”

Many historians have noted the importance of the concept of the law at
thistime. Lynn Hunt calls the law one of several “key words [that] served
as revolutionary incantations [and] bespoke nothing less than adherence to
the revolutionary community.”® Furet also focuses his attention on certain
key discursive concepts, most notably the notions of sovereignty and le-
gitimacy. Regarding the French Revolution as akind of holistic text, Hunt
and Furet analyze these words in terms of the rhetorical structure of this
event. While they use distinct techniques and reach different conclusions,
both historians emphasize the rhetorical aspects of the revolutionary era.®
In Lynn Hunt’s words:

6. Penser la Révolution frangaise (Paris: Gallimard, 1978), published in English as In-
terpreting the French Revolution, trans. Elborg Foster (Cambridge: Cambridge University
Press, 1981). See also the forum on Frangois Furet's interpretation of the French Revolu-
tion in French Historical Sudies 16 (1990): 766-802.

7. See, for example, Furet, Interpreting the French Revolution, 130, for a comprehensive
vision of Revolutionary language. For another reading of Furet that emphasi zes the totaliz-
ing aspect of language in his analysis, see Lynn Hunt’s review essay in History and Theory
20 (1981): 313-23.

8. Lynn Hunt, Palitics, Culture, and Class (Berkeley: University of CaliforniaPress, 1984),
21.

9. These two books, while they share certain notions about the study of the French Rev-
olution, certainly differ on many points as well. While thisis not the venue for a sustained
comparison of these two authors' approaches, | would like to touch on a few basic points.
Both authors reject the idea that the Revolution should be regarded as a mechanism that
brought about certain long-term outcomes (such as the advancement of capitalism). They
both also explicitly examine the political culture and political process of the Revolution.
However, the two books do differ in tone and purpose as well as their positions on the Ter-
ror. Hunt's work includes a sociological study of politicians under the Revolution, while
Furet’s work pays much less attention to the sociological context of palitics. Furet’s analy-
sis rests much more explicitly on the notion of the “plot” as one of the driving forces of the
Revolution, while Hunt does not emphasize this rhetorical device.
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[P]olitical language was not merely an expression of an ideological position
that was determined by underlying socia or political interests. The language
itself helped shape the perception of interests and hence the development of
ideologies. In other words, revolutionary political discourse was rhetorical;
it was a means of persuasion, away of reconstituting the social and political
world.x°

Thus, it was not simply the actors’ choice of words that created the ideal
revolutionary world; just as important were the linguistic framework and
rhetorical assumptions within which those words were embedded. Placing
emphasis on the generative power of language, the Revolution can be con-
sidered primarily as a semiological event.

Rather than considering the law as avast “keyword” for the Revolution,
| examine the debate and contestation over that concept in a specific revo-
lutionary context.’* The law was an idea that engendered a great deal of
debate and struggle, and not only within the confines of the National As-
sembly.’? In examining how the “law” became a nexus of confrontation, |
employ the concept of linguistic fields or markets, as developed in the
works of Pierre Bourdieu.®® For Bourdieu, the structure of language and
choices of words are subordinate to the relations of power and interests that
prevail among speakers. But Bourdieu's “interests’ are not mechanical or
transparent economic and social considerations. There is no formula, un-

10. Hunt, Palitics, Culture, and Class, 25.

11. Mona Ozouf takes a similar approach to the concept of “Terror” in her article “War
and Terror in French Revolutionary Discourse (1792-1794),” Journal of Modern History 56
(1984): 579-97. However, Ozouf emphasizes the diachronic dimensions of this language by
examining the use of the term “terror” by the National Assembly/Convention (as reflected
in Le Moniteur Universel) over two years. She traces a transformation in the meaning of
this word but does not examine its use at a specific moment in different contexts and by
different groups.

12. On the importance of the concept of law during the Revolution, see Bronislaw Bacz-
ko, “The Social Contract of the French: Sieyés and Rousseau,” Journal of Modern History
60, supplement (September 1988): S98-S125; Pierre Duclos, La notion de constitution dans
I" oeuvre de I’ Assembl ée constituante de 1789 (Paris: Dalloz, 1932); J. K. Wright, “Nation-
a Sovereignty and the General Will: The Political Program of the Declaration of Rights,”
in The French Idea of Freedom, 199-233; Philippe Raynaud, “La déclaration des droits de
I"homme,” in The Political Culture of the French Revolution, ed. Colin Lucas, vol. 2 of The
French Revolution and the Creation of Modern Political Culture, ed. Keith Michael Baker
(Oxford: Pergamon Press, 1988), 13949, as well as the primary sources to which these
pieces refer.

13. Bourdieu uses the analytic concepts of fields (champs) and markets in many of his
works. For his observations on language, see the collection of his essays published as Lan-
guage and Symbolic Power, ed. John B. Thompson, trans. Gino Raymond and Matthew
Adamson (Cambridge: Harvard University Press, 1991). In his analysis of revolutionary
language and its relationship to events, Jacques Guilhaumou uses a similar, athough less
concretely grounded, approach to the uses of language. See his La langue politique.
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like in a programatically Marxist approach, that can predict how an indi-
vidual or group will behave based on social position. Rather, drawing upon
the metaphors of the marketplace and exchange, Bourdieu insists that lan-
guage cannot be understood without constant reference to its broad and
shifting social context.

Linguistic exchange represents a constant jockeying for position with
each party to the conversation engaging in “symbolic interactions, . . . re-
lations of symbolic power in which the power relations between speakers
or their respective groups are actualized.”* As such, words uttered cannot
be understood simply within the framework of rhetorical structures or nar-
rative plots. They must also be measured against subjective understandings,
the socia positions and knowledge, the habitus to use Bourdieu's termi-
nology, of those employing language.*®> Meaning is produced by the rela
tionship between the individual and the larger social world and is not lim-
ited to an understanding of rhetorical and linguistic structures. Nor can it
be understood in the top-down logic that Furet applies to language. In
Furet’s understanding of revolutionary rhetoric, official words, words spo-
ken by representatives in the National Assembly, expressed the mentality
of the French as they moved toward Terror. But within Bourdieu’s frame-
work language is more grounded in relations and the specific understand-
ings of the individuals using words. Discourse cannot be defined though
an official utterance but through everyday use.’® According to this approach
to the revolutionary context, then, the varied inflections of individual speak-
ers were more meaningful than those of official Paris. The different under-
standings and positions of these speakers had a profound impact on their
use and choice of words, as well as on their interpretation of speech.

This observation serves as a useful starting point for examining the
Champ de Mars massacre that took place on July 17, 1791, and the varied

14. Bourdieu, Language, 37.

15. Habitus and field are ways to describe the subjective and the social, respectively, al-
though one of Bourdieu's projects is to efface the opposition between these two categories
of understanding. Field expresses the “social topology” of the material world and the rela-
tions among its various el ements. See Bourdieu, “Réproduction Inédite. Ladimension sym-
boligue de la domination économique,” Etude rurales 113/114 [1989]: 15-36. Habitusisthe
way in which individuals relate to and understand the social world and navigate its topolo-
gy. Itisaset of assumptions, norms, and practices that the individual usesto functionin the
social world. Part of habitusis a conscious use of strategies to produce certain outcomesin
socia contexts while part of it is unconscious norms that have been engendered in the indi-
vidua to ensure social reproduction. Habitus refers to the ways in which individuals relate
to and function in the social world, either by explicit reference to social norms and rules or
by instinctively drawing upon individual knowledge. See Bourdieu, The Logic of Practice,
trans. Richard Nice (Cambridge: Polity Press, 1990), especially bk. 1, chap. 3.

16. Bourdieu, Language, 46-49.
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explanations, written after the fact, that sought to take account of the vio-
lence there. All parties engaged in this debate used certain key terms to
forward their positions. The notions of representation, sovereignty, and the
law figured prominently in many accounts of the Champ de Mars massa-
cre. But certainly, these terms did not carry the same valence for all who
used them, whether they were speaking in the Assembly or on the field
itself. Sovereignty meant something to the journalist Jean-Paul Marat that
it did not mean to elected representatives in the National Assembly. Ora-
tors and journalists sought enhanced power for themselves and their alies
by the ways they dissected this massacre. They hoped to discredit other
parties and present themselves as the authentic voice of the people, avalu-
able claim to make during the revolutionary period. However, explicit in-
terests did not exhaust the meaning of this rhetoric. The unanticipated and
unexpected also come into play in such linguistic exchanges.t” Written
accounts of the massacre argued positions that were not transparent to those
using the words and were not clearly connected to forwarding interests.
They were a means to appropriate and create political culture but not nec-
essarily with a foreordained outcome in mind or according to a certain
revolutionary rhetoric.

My analysis examines these accounts with the aim of understanding what
speakers meant when they invoked the law and, ultimately, why the idea
of law was such a meaningful concept. The choice of law as the node of
conflict was not inevitable. So why did those fighting over the king's and
the peoplé€’s place in society use the law as their means of deciding this
critical question? | believe that analyzing the language of competing par-
ties will answer this question and, more broadly, show the power of the
concept of law in specific usage rather than as an overarching key word.

The year 1791 was pivotal for the Revolution because it brought to the
fore more radical inclinations among the populace and a move toward the
period of the Terror. However, more abstractly, 1791 was key because it
was the moment when several elements of revolutionary language were
clarified. Thefirst French constitution took effect in 1791, thus cementing
certain notionsin the political lexicon. For example, the congtitution defined
the role of legislators, a political concept that would have a great deal of
influence on subsequent Republics and on attitudes toward political rep-
resentation. In terms of the law and the new revolutionary language that
expressed it, 1791 was also a critical moment. According to Jacques Guil-
haumou, it was the point when “the linguistic conscience was clarifying a

17. Thisis not to imply that either Hunt or Furet argue that some kind of master plan or
scheme structured revolutionary language. However, Bourdieu's theoretical framework shows
more clearly how uncertainty and individual understandings enter into the use of language.
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necessary equivalence between words and objects (choses).”*® The rheto-
ric and actions surrounding the Champ de Mars uprising were key to this
debate over giving meaning and concrete qualities to the words of the law.

The Champ de Mars massacre and its repercussions can only be under-
stood within two distinct contexts: the first was the legal debate taking place
in the Assembly over the king's status after his flight and capture at
Varennes. Beyond that immediate crisis, there remained a struggle over the
definition of sovereignty and whether representatives could legitimately act
out that sovereignty for the people. This latter question had been under
debate since the Assembly’s inception in July 1789. It was to frame are-
sponse to both the immediate and long-term questions that petitioners gath-
ered on the Champ de Mars.

The immediate crisis was unleashed on June 21, 1791, when Louis XV
and hisfamily attempted to escape from France and join the émigré troops
massed over the German border. Louis planned to march back to Paris at
the head of this army to suppress the Revolution and restore himself as
absolute monarch. The royal family was apprehended about twenty-five
kilometers from the Franco-German border and brought back to Paris by
messengers deputized by the National Assembly. Louis XVI had never
wholeheartedly supported the demands of the Revolution, even before his
flight from Paris, but the institution of the monarchy had not been serious-
ly questioned within the Assembly up to that point, not even by radicals.*®
Louis had apparently reconciled his own views with those of the Constit-
uent Assembly in October 1789, when he finally accepted the August de-
crees abolishing the feudal regime in France.?® This acceptance did not
definitively ater his position as king since only the completed constitution
could delineate the formal powers of each branch of government. But it
did tacitly express aweakening of the absolute monarchy and arapproche-
ment with the ideals of the Revolution of 1789. When Louisfled in 1791,
he unambiguously demonstrated his opposition to the new regime and his
unreliability as head of this government. As such, it was increasingly
difficult to support him as sovereign since his actions showed that he did
not endorse the principles or the accomplishments of the Revolution. The
Assembly consequently faced the difficult task of deciding the king's fate
in the new revolutionary world.

18. Guilhaumou, La langue politique, 23.

19. See Jack Censer, Prelude to Power (Batimore: Johns Hopkins University Press, 1976),
57, where he quotes Desmoulins explaining that the aristocrats are the enemies of both the
king and the people. See also Jeremy Popkin, A Short History of the French Revolution (New
Jersey: Prentice-Hall, 1995), 48.

20. Georges Lefebvre, The French Revolution from Its Origins to 1793, trans. Elizabeth
Moss Evanson (London: Routledge and Kegan Paul, 1962), 133.
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Immediately following the king's forced return to Paris, the Assembly
seemed resolute on brokering a deal with him within their chamber, resist-
ing calls to allow the people to speak on this matter. The moderates in the
legislative body were most determined to bring the incident to a quiet and
inconclusive end, thereby maintaining the monarchy and some measure of
stability. Perhaps more significantly this strategy would retain for the Na-
tional Assembly control over Louis's situation. This faction seemed pre-
pared to make a deal with the king that would see him unpunished and
simply “leave the King suspended from his functions, until the Constitu-
tion was finished.”?* Such a move would put the ultimate decision about
the monarch’s position on hold for some time, thus allowing the memory
of the king's flight to fade and hot Parisian tempers to cool. In addition,
the legidative body had almost finished the constitution by thistime.?2 Any
formal change in the king's position would force a complete reworking of
that document, atask no one wished to undertake. Accordingly, the Assem-
bly formally suspended Louis from all duties on June 25, 1791, the day
after he arrived back in Paris, but they did not depose him.% The radical
members of the Assembly, including most notably Robespierre, Pétion, and
Grégoire, opposed this course of action and pushed unceasingly for more
severe retribution. They argued that by fleeing Paris the king had shown
his opposition to the Revolution, thereby forfeiting the inviolability the
interim constitution accorded him. Thus the Assembly should judge him
as a traitor. As Grégoire expressed it, “the inviolability of the King. ..
cannot be stretched to support the power of a guilty monarch.”2*

Members of Paris's radical clubs, and in time many other Parisians,
showed their willingness to help the Assembly decide what to do with the
king after his flight, and ultimately they showed that their sympathies lay
with those representatives furthest to the left. The document they signed,
“alegal petition” in the words of one of the participants, declared the king
liable for his actions and subject to trial.? In brief, far from simply hoping
to see the king's power as executive diminished, the supporters of this pe-
tition wished him to be removed entirely from any official position and then
punished for attempting to emigrate. In addition, according to several news-
papers, the petition pointedly took up the question of the source of sover-
eignty, asserting that any decision made unilaterally by the Assembly on the
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la Fédération” (Paris: Imprimerie de I’ Assemblée Nationale, 1791), 5.
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matter of the king's fate would not be valid, but that the people of France
needed to make their voices heard through a genera referendum.?

A draft petition circulated on July 16, the day before the massacre, be-
gan with the statement: “[t]he undersigned Frenchmen, members of the
sovereign people, considering that in matters relative to the safety of the
peopleit has aright to expressits will to enlighten and guide its mandato-
ries’ put forth this declaration.?” The petition went on to specify, in aman-
ner that recalls alawyer's argument before a court of law, the waysinwhich
Louis XVI had perjured himself before the French nation, deserted his
responsibilities as head of state, and harmed the Revolution and his peo-
ple by attempting to flee the country. After arguing Louis's guilt, the doc-
ument ended with the solution proposed by the Jacobin writers, express-
ing thewill of the members of their club and, more generaly, of the radical
segment of the populace of Paris. The supporters of this petition “[flormally
and particularly demand that the National Assembly receive, in the name
of the nation, the abdication made on 21 June by Louis XV of the crown
delegated to him, and provide for his replacement by constitutional
means . . . the undersigned will never recognize Louis XVI as their king,
unless the majority of the nation expresses a desire contrary to that of the
present petition.”28 While this version of the petition was rejected by vote
in the Jacobin Club meeting, it contains language that anticipates later
accounts of the event. It isinteresting to note that despite its forceful tone
and specific demands, this petition never calls for the abolition of the
monarchy in France but simply Louis's replacement. This document ex-
pressed clearly the idea that the people were sovereign and considered their
representatives in the National Assembly as conduits for transforming the
will of the mgjority into legislation. The language of this petition went
further to assert that, unless the Assembly respected the people's wishes,
they would resist the unsupported decisions of that body until it fulfilled
its responsibilities. What could change the minds of those who supported
this language was not an act of legislation but an expression of will by the
majority of their fellow citizens. The role of the Assembly is unclear here,
defined primarily in the negative. Its only specific function seemsto be as
a mechanism for enacting the will of the people. Thus representatives
should receive the king's abdication but should not dictate its terms. Pre-
sumably because the National Assembly did not encompass the source of
sovereignty, it was limited to this constrained role.

26. L’ Ami du People (18 July 1791), 7.

27.F.V.A. Aulard, La société des Jacobins. Recueil de documents pour I’ histoire du club
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28. 1bid., 20.
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The petition that the gathered crowd signed on July 17 contained the
same sentiments as the earlier version, but its language was softer and more
conciliatory. By eschewing some of the more dogmatic statements of ear-
lier drafts, this version was meant to be more palatable to the legislature.
It began with a compliment for the hard work and dedication that the Na-
tional Assembly had devoted to itstasks. Then it briefly summarized L ou-
is transgressions: “[a]n enormous crime was committed; Louis XV fled;
he ignominiously abandoned his post; the empire was on the brink of an-
archy.” This petition went on to assert the primacy of the will of the peo-
ple over that of the members of the Assembly but replaced the word “ de-
mand” with “request”: “[t]he people of this capital urgently request you
to make no pronouncement on the fate of the guilty party without having
heard the expression of the wishes of the 83 other departments.”° While
this language made the same demands as the prior petition, it did soin a
manner not intended to challenge the authority of the Assembly, but rath-
er to remind its members that the people should be the dominant partners
in making law and rendering judgment. It allowed that the National As-
sembly would be the mechanism for formulating a response on Louis'sfate
but in accordance with the wishes expressed by the people. Such arole was
limited and constrained but not entirely passive.

The petition accordingly chided members of the legislature for forget-
ting their duty when they pronounced Louis XVI innocent. Its language
exclaimed “this was not the will of the people, and we had thought that
your greatest glory, even your duty, consisted in being the agents of the
public will.”3! This approach flattered the Assembly, even while gently
chastising its members for being absentminded, but it did not make accu-
sations as did the language of the earlier petition. Regardless of the tone
or tack each document took, both asserted that the writers of the petitions
and those six thousand people who subsequently signed the final version
believed that sovereignty, and the power to decide, if not formulate, the law
resided unequivocally with the people and not with those who sat in the
National Assembly.3? The words that these people endorsed with their
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names expressed a belief in their power to make law. In later accounts of
the event, thiswas the issue that surfaced in writing after writing. The events
of the Champ de Mars not only helped to make a more republican and more
participatory vision of the Revolution victoriousin thelong term. They also
demonstrated that the people of Paris were aware of the power of the law
and law making and believed that they should retain these powers for them-
selves. Furthermore, those who spoke for the people understood that im-
pulse and used the language of law to express popular sentiment. Howev-
er, in formulating their position on the king and the motivations of those
gathered on the Champ de Mars, the members of the National Assembly
vehemently resisted such a passive role for themselves.

Beyond the straightforward question of who had the right to judge the
king, severa other thorny constitutional issues surfaced at thistime as dif-
ferent groups explained and justified their behavior at the Champ de Mars.
In histract What isthe Third Estate? the abbé Siéyes anticipated the prob-
lem that the question over sovereignty would present even before the open-
ing salvos of the Revolution. Consequently, in the summer of 1789, Siéyes
began to propose practical solutions to the problems of converting France
from a putative absolute monarchy to a nation with a defined constitution
created by popular will. Sieéyes's most influential intellectual interlocutor
was Jean Jacques Rousseal, and in many respects the abbé's reasoning
begins with the premises of Rousseau’s Social Contract. However, Rous-
seau’s ideas were but a starting point, as Sieyes “took from the Contrat
social a question fundamental to a new political space, that of modern
democracy, and he provided his own answers to that question, clarifying
in the process certain dilemmas inherent in Rousseau’s theses.” ** Specifi-
cally, Siéyes created his own political theory of the democratic state that
came to provide an important response to some of the concepts Rousseau
had presented in Social Contract. The issue where Sieyes diverges signifi-
cantly from Rousseau, and the one that is most important for thinking about
the Champ de Mars, regards sovereignty and the appropriateness of repre-
sentation in a state based on democratic principles.

One of the problems that troubled the National Assembly when it was
drawing up the practical blueprint for the new government was that of rep-
resentation. This issue was vexing in part because Rousseau, source of
many of the Assembly’sideas, condemns the principle of representation.3*
Rousseau states unequivocally that “ sovereignty cannot be represented for

33. Baczko, “ Siéyes and Rousseau,” S100.

34. In addition to Baczko's article, see on this point Jean Roels, Le concept de représen-
tation politique au dix-huitiéme siécle francais (Louvain and Paris. Editions Nauwel aerts,
1969). Roels also discusses Siéyes's political thought. More recently, Marcel Gauchet dis-
cusses the issue of sovereignty and representation in his La Révolution des pouvoirs. La
souveraineté, le peuple et la représentation, 1789-1799 (Paris. Gallimard, 1995). Unlike



296 Law and History Review, Summer 2001

the same reason that it cannot be alienated; it consists essentially of the
genera will and will cannot be represented. . . . Any law that the people
personally (le peuple en personne) has not ratified is invalid; it is not a
law.”3> Such a position posed a problem for the representatives sitting in
the National Assembly. At worst, they were entirely unnecessary and im-
potent; at best, they were mouthpieces for the general will with power over
the language in which the nation’s desires were expressed, if not over the
ideas. This ambiguity manifested itself in the Declaration of the Rights of
Man and Citizen, drawn up in 1789, which was in part responsible for
setting up the conflict that emerged in 1791. Article three defines sover-
eignty asfollows: “[t]he source of al sovereignty resides essentially in the
nation. No body, no individual can exercise authority that does not explic-
itly proceed from it.”3¢ The key element of this definition is its precision;
there is no question about the role of the general will in creating a sover-
eign entity. What is not so clear isthe mechanism for its exercise. Similar-
ly, when articulating how sovereignty might function for governance, in
this case for creating law, the Declaration is explicit on the question of how
the general will relatesto law but less so on the issue of the practical func-
tioning of that will. Article six of the Declaration states that “[t]he law is
the expression of the general will. All citizens have the right to participate
personally, or through their representatives, in its formation.” s’

This articulation of the legitimate source of law, which could be either
a gathering of representatives or the sovereign people themselves, placed
these two groupsin conflict over who had the right to judge the king. Those
people who came to the Champ de Mars to sign the petition were trying
to deliver amessage to the National Assembly: namely, that they were the
sole repository of law and justice; therefore they should make this crucial
decision. By their actions, these people revealed their misgivings about the
place of representation and the distinctions Sieyes had drawn in explain-
ing the role of the nation in conferring authority on representatives. And
that the National Assembly used force against those gathered on the field
demonstrated, asfar as the people were concerned, its belief that it wasthe
only legal source of sovereignty, by virtue of its position as the elected
representative body of the nation. This reasoning, in the eyes of many Pa-

Baczko and Roels, who emphasize political theories, Gauchet discusses these questions
within the changing context of the Revolution and in the sphere of public opinion.
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risians, cast the Assembly astyrannical, abody that denied the people their
role as the only legitimate source of the general will and of law.

Despite the Assembly’s desire to follow the path Rousseau had sketched
out for the regeneration of the State and the liberation of its people, that
body found it impossible to put such a plan into practical action. Asvirtu-
ally every commentator on Rousseau’s political thought has pointed out,
what might work in the small city-state of Geneva could not work in the
large and diverse kingdom of France. As such, the Assembly needed to find
a way to compromise in the practice of governing while hewing to the
principles of liberty laid out by Rousseau. There were three ways the As-
sembly attempted to shape a policy that would fit these constraints. First,
the Declaration of the Rights of Man and Citizen finessed how sovereign-
ty could be exercised, thus leaving open the possibility of both direct and
representative legislation. Second, the Assembly tolerated, and at certain
moments even encouraged, popular journées where the people of the cap-
ital came into the streets to express their opinions and wishes about the
exercise of power. From the beginning of the Revolution, the gathered
people was seen as an adjunct to the deputies in the National Assembly.®
Third, the abbé Sieyes constructed a way whereby the nation could main-
tain its monopoly over its sovereignty, but the Assembly could engage in
the practical work of governing. Siéyes argued that “[a]lthough the com-
munity never shed its right to will, which formed ‘its inalienable proper-
ty, it could nonetheless ‘ commit the exercise of it.". . . A larger and more
spread out community had necessarily to exercise its sovereignty by ‘a
representative common will.'” 3 By creating a distinction between the the-
oretical and the practical exercise of sovereignty, the Assembly, following
Sieyes'slead, integrated representation into a government based on the will
of the people. Thus, while the National Assembly chose to act within the
framework created by Siéyes, a certain tension within the conceptualiza-
tion of sovereignty remained. It would be exploited and questioned by all
those who spoke out on the king's fate.

Royalist supporters of the king offered an argument that also questioned
the National Assembly’s suitability as a legislative body. Given their ale-
giance to the king, thisis not at al surprising. What is unexpected, how-
ever, is the way they couched their opposition to this institution of the
Revolution. Here we seein its use of the concepts of law and sovereignty

38. Crowd action influenced the momentum of the Assembly. The July 14 attack on the
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how the royalist cause had adapted itself, and indeed was even influenced
by, revolutionary ideas. Their criticism of the Assembly’s and the people’'s
positions centered on two issues. First, they claimed that France was nat-
urally inclined toward a government with a strong monarchy and would
fail to prosper if the country did not act in accordance with that political
law of nature. For example, one royalist newspaper, in discussing theking's
flight, warned that “the innovators [les novateurs] will lose al; they know
well that France can be nothing but a Monarchy, that republican forms are
impossiblein France; they wish to rule but they cannot [rule] but by anar-
chy.” The piece continued with awarning to all supporters of the Revolu-
tion: “Do not be more savvy than nature and the law.”*° Their position
condemned deposing the king as illegal and futile since it was not in ac-
cordance with France's natural order.

The reasoning is surprising because this royalist newspaper did not ar-
gue from the expected position that France's monarch ruled through divine
right and that thus his sovereignty was indivisible and above scrutiny.*
Instead, it made the argument at an even more basic level but one that would
certainly be received more sympathetically in this political climate. Here,
the nature of sovereignty did not depend upon the claims of an individual,
or even that individual’s divine sanction. It rested with the configuration
of natural law, which for France meant monarchical rule. Thisline of rea-
soning suggests that even the often rigid royalist position had been in-
fluenced by ideas of natural law and certain currents of revolutionary
thought, and that royalists believed such an argument was more forceful
in this climate than one that brandished divine right and God's approba-
tion as the basis for governing. Such a position could be more persuasive
in the revolutionary milieu since it did not argue in support of a despotic
ruler who could do as he pleased by virtue of his birth and an inscrutable
divine support, but rather in accordance with what was reasonable and
consonant with France's inherent political nature, which no political move-
ment could hope to remold.*?
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Second, certain royalist publications argued that the king should not be
punished for his behavior because he had not committed a crime. The
Gazette de Paris, in commenting on the commotion of July 17, wrote that
“the King isinviolable, point of law; the King's departure was not an of-
fense in the eyes of the law, no basis for charges.”* This statement is re-
markabl e because it bases the king's status on the clauses of the draft con-
stitution and the laws promulgated by the National Assembly, abody Louis
recognized only grudgingly. Furthermore, in this statement, the king's sup-
porters show themselves to be more forthcoming about his actions than the
Assembly itself had been. The Gazette admits that Louis had fled; it did
not concoct alie about an attempted kidnapping. But it does not acknowl-
edge Louis's behavior as a serious challenge to the Revolution. And by
invoking the protection that the Assembly had afforded the executive power,
this newspaper places Louis in the position where he could continue to
function as the executive power in the new constitutional monarchy that
the Assembly had sketched out in its constitution.

Showing even greater accomodation to the ideas of the Revolution, an-
other royalist paper published an excerpt purported to be from a petition
signed by one hundred citizens in support of the king.* The petition was
addressed to the National Assembly and asked “we beg of you not to rule
on anything until the wish of all the communes of the kingdom has man-
ifested itself. Be fearful of crowning the perfidious atrocities of our ene-
mies, and do not forget that any decreethat is not contained within the limits
of the powers confided in you is thereby useless. Signed, the people. (Fol-
lowed by 100 signatures.)”* This was a response to the king's enemies
presented in a revolutionary form, the popular petition, and expressed in
itslanguage. The request that the eighty-three departments decide upon the
king's fate mimics exactly the language of the Jacobin petition of July 17.
In the prior day’s edition this journal explained that the National Assem-
bly had named the king to his position of power because “you [the Assem-
bly] recognized that it was necessary for that executive power to be placed
in the hands of an individual.”*¢ The implication that sovereignty resides
with the people is startling. Such a statement admits that the king did not
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hold all sovereign power but shared its exercise with the Assembly (as the
legislative body) and the people (as the source of legitimacy). This posi-
tion runs counter to the Old Regime theory of undivided sovereignty, em-
bodied by the king and exercised by him alone.

These statements reflect a revolutionary sensibility even more clearly
than the argument based on France’s natural political disposition. Here the
L’ Ami des Mieillards seemingly recognizes the authority of both the Na-
tional Assembly and the people in so far as they could confer legitimate
power on the king. It couches the king's status as a necessity for France,
as decided here not by an abstract code but by the king's former subjects
(now citizens). Beyond the implications of admitting that the king’s pow-
er could be determined by secular political authorities, this assertion sur-
prises because it also implies that sovereign power was divisible. The ba-
sis of the constitution, which defined separated executive, legislative, and
judicial powers, defied the basis of a divine right monarchy. Traditionally,
the power of the king was indivisible and determined by no one but him-
self. This rhetoric reflects an abandonment of that position and clear ac-
comodation with the changes wrought by the Revolution. Further, in this
debate over the king's role, the right to sovereign power was linked to the
power to make and define law. The royalists made the same connections
as did the people assembled on the Champ de Mars.

In some ways, the National Assembly’s position was more imperious
than the royalist defense of the king. The supposed more moderate, cen-
trist members of the National Assembly defended the legality of their ac-
tions with a simple argument: they claimed that as elected representatives
of the general will, they were the sole and rightful source of all law. By
thislogic, the Assembly was the source of all law and therefore could not,
by definition, act in an illegal manner. If that body approved of a course
of action, then it was lawful. A pamphlet defending the actions of this body
exhorted the people “to rally around the National Assembly which loves
you. Your happinessisin our hands. It is born of our wisdom, and of your
obedience to our laws.”4” Here the Assembly offered benevolent and wise
rule to a submissive people, but threatened those who did not submit with
severe consegquences. The Assembly elaborated, describing the danger of
non-submission in powerful language: “it isfinally time that the law exer-
cise absolute power. . .. The moment has come when those who, in the
circumstances, would only seek out individual vengeance, must become
victims of the law.”* These threats implied that the Assembly wanted to
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render the law, as the expression of their sovereign authority, absolutely
powerful and use it as a weapon against those who disagreed with its de-
cision on the king and, by extension, on their concept of governance. More
chilling was the statement that those who acted as individuals would be
punished. Such an interpretation of personal acts of disobedience could
effectively stifle any opposition to the actions or decisions of the legisla-
tive body. Accordingly, this language contained within it the implication
that the Assembly, as the makers of law, could not violate the law they
created.

It is also remarkable that although the Assembly was an elected body,
empowered and created by the people, the language used here sounds de-
cidedly paternalistic. In this pronouncement the National Assembly resem-
bles afather persuading his children or, more salient in this context, aking
making a proclamation to his subjects. The paradigm of paternal rule, while
rejected by supporters of the Revolution who preferred to embrace a fra-
ternal model of power, remained a powerful metaphor for describing the
relation of ruled to ruler in revolutionary France, one the Assembly seem-
ingly could not forsake. In its worldview, the people were the recipients
of law, with the law conceived of as prescription and punishment. Their
notion of law did not include adialectical relationship between the people
and those who governed. And it certainly did not include any creative role
for the people, beyond electing their representatives who then had com-
plete freedom to act as they thought best. The National Assembly neutral-
ized the people as a legitimate partner in creating law not only by its or-
dersto the National Guard on the day of the Champ de Mars massacre, but
also by the reasoning that placed it in sole possession of sovereignty.

Even speakers in the Assembly, who might be expected to show more
prudence in their assertions, echoed the themes of this anonymous pam-
phlet. One deputy explained that “[a]ll true friends of the Constitution will
rally around the National Assembly, as to a sole beacon which might guide
them. It is by the will of the people that you represent them, and they must
know to respect this legitimately established power.”#° The language here
isnot as strong or as paternalistic as that of the “Grand récit.” However, it
echoes the same hierarchy established there: the National Assembly takes
precedence over the people in representing the will of the entire nation. It
also reinforces the notion that once obtained, the power to make law was
one that the Assembly would not relinquish, even to those who ostensibly
granted them their power in the first place.

Whileit is not difficult to uncover the views of the Assembly on the is-
sue of sovereignty, unearthing the views of ordinary people presents a great-
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er challenge. Save for the interrogations of those arrested on the Champ
de Mars, whose words were largely dictated to them by the questions the
police posed, there are no eyewitness accounts of that day. Of the newspa-
pers that commented on the events of July 17, few could claim to speak in
the voice of the people. Even so, it is not impossible to treat the voice of
the press as reflecting to some extent that of the people. Jack Censer, in
his study of the radical pressin the early Revolution, argues that the mas-
sive increase in the number of periodicalsissued in late 1789 and later in
early 1791 “reflected both arising popular interest in daily news and na-
tional politics and a growing number of people who wanted to publicize
their own opinions.”* However, the majority of radical papers (69 percent)
that appeared in the capital between 1789 and 1791 disappeared within
three months of being established, a measure of the difficulties of sustain-
ing such publications and perhaps al so of the fickleness of public opinion.>
Thus, while the radical press might have been a manifestation of the peo-
ple'swill, it could be ephemeral.

Of the publications that endured, the most vocal and widely read was
L’ Ami du Peuple, published by Jean-Paul Marat, a radical journalist and
politician. Marat’s paper professed to speak for the Parisian menu peuple,
and to support that claim Marat opened the columns of his journal to groups
of workers from time to time. For instance, on June 12, at the height of a
movement in the capital for higher wages for workers, “a violently word-
ed letter, purporting to represent the views of 560 building workers engaged
on the construction of the church of Sainte-Geneviéve, appeared in L' Ami
du Peuple.”%2 At the time of the March to Versaillesin October 1789, Ma-
rat also used the rostrum his paper provided to voice the opinion, much
discussed in the streets of the city, that bread was too costly and the king
too distant from his people. This link between the opinions of Marat and
those of ordinary Parisians was cemented when he became an outspoken
member of the Jacobin Club, ahero of the sans-culottes, and aradical |eader
of the National Conventionin 1793. Marat was one of the few radical jour-
nalists who passionately advocated the use of popular violence when it
appeared that the Assembly was not heeding the people’s wishes. In addi-
tion, Marat believed that the people should regularly attend the Assembly’s
meetings and place direct pressure on that body when necessary.>® Given
Marat’s views, it is not surprising to find that his formulation of the peo-
ple's place in making the law questioned the role the Assembly had carved
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out for itself, much as the petition circulating on the Champ de Mars, sup-
ported by six thousand signatures, had done.

In the days following this gathering, Marat devoted most of his columns
to what he saw as the crimes Bailly and the National Assembly had com-
mitted. He consistently defended the Parisians who had gathered to sign
their petition and supported their request for the trial of the king. Marat
was able to strike to the heart of the question when he asked:

Wheat is the Law? It is the expression of the general will, according to the
rights of Man and reason. Thusit is not the will of five or six hundred indi-
viduals out of twenty-four million, who are able to SHAPE THE GENER-
AL WILL. What rights do our representatives have? Do | wish to tell them
their duty? It is to propose the Law to twenty-four million individuals, to
receive their votes, of which the majority must make the Law.>

This passage offered an eloguent defense of popular sovereignty and a
cogent expression of populist legal theory. In thisinstance, Marat allowed
that representation had a purpose, although not the one the National As-
sembly had defined for itself. He believed that representatives should serve
strictly as the apparatus through which the individual members of the na-
tion, as an aggregate, could give written form to their legislative will. In
this vision, the representative body ought not to impose its desires on the
members of the nation; rather they were to serve as amechanism, a means,
of expression. The verbs Marat chose to express the rel ationships among
the law, the general will, and the Assembly reveal his position. The Assem-
bly was to propose and receive. Neither verb communicates an ability to
make a decision about the law. It was the people who made, who performed,
the decisive work of lawmaking. This conception of the Assembly’s role
inverted the schema that the legislative body had devised for itself. For
Marat, the Assembly should be the receivers of law and should have no part
in the creative or decisive process. That role was the people’s alone. Mar-
at would recreate revolutionary France as the mirror image of what came
before. Rather than making the people subservient to the king’s will, in the
new France those serving in the government would be subordinate to the
all-powerful general will. The rights of the government would be defined
and constrai ned, not those of the people. In practical terms, what this meant
to Marat was that the National Assembly had no right to make decisions

54. L’ Ami du Peuple (19 July 1791), 2. Emphasisin original. In this passage Marat makes
use of Rousseau’s concept of the general will. The relationship between Rousseau’s politi-
cal and social ideas and the ideas and actions of paliticians during the French Revolution is
complex and has been the subject of much scholarly investigation. For a brief introduction
to the issue, see Maurice Cranston, “The Sovereignty of the Nation,” in The Political Cul-
ture of the French Revolution, 97-104.
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about the king, even provisionally, without first consulting the citizenry.
And once the nation had made its wishes clear, the legislature would have
no choice but to follow that course of action. Contravening the will of the
people would represent a grave betrayal by the nation’s elected represen-
tatives, one that the people would be justified in punishing. The Assembly
further compounded its abuse of power by violently suppressing the voice
of the people. The assemblage at the Champ de Mars, Marat argued, was
peaceful in intent and represented a perfectly legal expression of the gen-
eral will. It also showed the explicit desire of the people themselves to
exercise their legitimate power to make law, and the Assembly could not
rightfully ignore that impulse.

Neither the royalists, the National Assembly, nor the people defended
their positions vis avis the king by addressing his actions per se. Little ink
was spilled debating Louis's behavior apart from the constitutional issues
it provoked. The Assembly flirted with the idea of planting arumor that the
king had been kidnapped, but it quickly became obvious that such a story
would be greeted with complete derision. Even the royalists, aswe have seen,
did not try to rationalize Louis s flight. Rather, all sidesinvoked atheory of
law and sovereignty to support their positions. Both the royalists and Marat
accused the Assembly of transgressing the natural basis of the French state:
for one side that basis was a strong and quasi-independent monarchy, for
the other it was the supreme and inalienable sovereignty of the entire peo-
ple. Furthermore, according to Marat, on July 16 and 17 the legidlative body
was not only guilty of murdering innocent civilians, but also of subverting
and obstructing the political process set up by the Declaration of the Rights
of Man and Citizen and supported by the events of the Revolution.

The Assembly also invoked the law in its defense. It claimed, as the
legally elected representative body of the nation, to be the true source of
all law and subsequently all laws. Accordingly, the intervention of the
National Guard at the Champ de Mars was necessary since the people as-
sembled there were attempting to usurp the power of the national, legal,
elected Assembly of representatives. When presented in these terms, the
guestion became one of sovereignty and whether it resided in the people
or their elected representatives. And the answer to the question of the law
depended entirely on the answer to the question of sovereignty.

That this analysis of the events on the Champ de Mars has focused on
the question of legality may surprise those acquainted with the history of
the French Revolution, since this day is most often remembered for its
violence. And certainly all of the texts cited here included commentary on
thekilling of citizens on the orders of their government. But in each of these
accounts the authors did not report the deaths to highlight their brutality
or lament the loss of life. The same lack of emotion that characterized the
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debate over the king's betrayal is evidenced in the discussion of civilian
casualties. It seems that the deaths offered another rhetorical device an
author could employ to judge the larger question of law and sovereignty.
In other words, readers were asked to weigh the deaths as part of thislarger
guestion rather than consider in isolation whether it was wrong for people
to bekilled in the first place. Writers concerned themsel ves with the polit-
ical positions of the petitioners versus the National Guard, which was seen
as a direct extension of the legislative body. The discussion of violence
served the discussion of legality; it was not an issue of contention in its
own right. Each text made an argument about which group was sovereign,
which group had the force of law on its side, and then used the number
and manner of the deaths on the Champ de Mars to bolster that argument.
The victims were mourned not necessarily because they lost their lives; only
their actions were mourned when they did not fight for alegitimate cause.

For example, Marat discussed the philosophical issues of sovereignty and
the law at great length and then only briefly mentioned the actions of the
National Guard. When he did so he stressed not the violence and loss of
life, but the soldiers’ transgression of the law and of the rights of citizens.
Likewise, a pamphlet printed by the National Assembly argued that “the
Mayor published the Martial law, and asked the citizens to withdraw three
times; the insults, the stones thrown at the National Guard, were the re-
sponse to these words of peace. So they opened fire”>> Neither of these
accounts dwells upon the immediate context of the gunfire or the personal
tragedy that resulted. Nor do they stop to consider the legitimacy of vio-
lence authorized by a government against its own citizens under any cir-
cumstances. The accounts subsumed those concerns to the larger discus-
sion of the legal stakes each side fought over that day.

Thistreatment of the National Guard's shooting, which at times bordered
on the casual, stemmed, first, from the extreme importance of the legal
guestions that this event threw into public discussion and, second, from
general perceptions about the character of the victims. The latter issue was
as complicated as the former since so many conflicting accounts appeared
at the time. The National Assembly published tales of heroes who saved
their comrades from the fury of the savage mob, and of a precocious child
of ten who avenged his father’s death by killing at least seven “brigands.”
However, these stories cropped up in pamphlets written several months after
the event and appear to be attempts by the revolutionary government to
appropriate the violence that took place on the Champ de Mars and my-
thologize it to their advantage. At that time the Assembly believed that it
had succeeded in suppressing its radical enemies and was unabashed about

55. “Grand récit,” 5.
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its contempt for those who tried to use direct action to influence its acts.
Their attitude toward these actors also paralleled their vision of the lav—
those who attempted to interfere in this aspect of government were to be
demonized. As such, their deaths were of little concern.

In examining the pervasiveness of legal language, some of the most strik-
ing accounts of this journée appeared in provincial newspapers. These
newspapers depended primarily on two sources of information for events
in Paris: they received eyewitness accounts from one or more sources they
cultivated in the capital, or they wrote their stories based on the accounts
circulated in Parisian newspapers themselves.*¢ | n either case, news would
necessarily be several days old before it was disseminated in these publi-
cations. Although they were often compelled to take their information di-
rectly from Parisian journalists, they did not imitate their tone. The inflec-
tion of these provincial accounts was more moderate and less involved in
the debate over sovereignty than those current in Paris. The distance that
separated these cities from Paris, aswell as the fact that no onein the prov-
inces could hope to influence the Assembly through direct action, rendered
their reports calmer and more detached. These different treatments also
mirror the growing rift, both political and cultural, that was developing
between the capital and the rest of France during the Revolution. It istrue
that the provinces contained many supporters of the National Assembly and
dedicated members of local Jacobin clubs. However, those signs of unity
were also undercut by sources of tension. For example, the Révolutions de
Paris, aradical journal, argued that the people of Paris were more reason-
able than those in the provinces and thus entitled to a more extensive po-
litical role than their country cousins.>” Furthermore, thisrift would even-
tually explode in two distinct strands of violence: the Vendée revolts and
the Federalist revolts. Yet even in 1791 the rest of France was not content
dlavishly to follow the lead of the Parisians. They created their own, mod-
erate, political interpretation of the Champ de Mars massacre.

Both Le Courier de Provence and La Feuille Villageoise of Saint Roch
offered similar explanations of this event, although these newspapers were
at different ends of France. Both reported that the petitioners were lawful-
ly assembled, peaceful and unarmed, when a group of observers from the
National Assembly arrived to assess the situation. These observers found
no fault with the petitioners’ actions and made a favorable report to send
to the Assembly. However, before they could dispatch that report, the mayor
and the National Guard arrived at the Champ de Mars, summoned there

56. René Gérard, Un journal de Province sousla Révql ution: Le“ Journal de Marseille”
de Ferréol Beaugeard (1781-1797) (Paris. Société des Etudes Robespierristes, 1964), 55—
59.

57. Censer, Prelude to Power, 48.
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by areport of violence. When the petitioners saw the mayor carrying the
drapeau rouge, the signal that he was coming to declare martial law, the
crowd dispersed peacefully, according to both provincial newspaper ac-
counts. However, a group of brigands had followed the National Guard to
the Champ de Mars, intending to stir up trouble. They instigated a confron-
tation that the National Guard ended by defending themselves with lethal
force. But as these two provincial newspapers recounted it, there was no
reason for concern over this violence since all citizens, al honest people,
had gone home when the mayor declared martial law.%® These accounts
avoided making distinctions among those assembled on the field that day.
To make the attempt would have meant getting involved in the debate over
law and sovereignty that was raging in Paris. Instead, their narrative ex-
plainsthat all citizens had left the field before the troubles began and only
delinquents, outcasts, remained behind. They transformed the issue on the
Champ de Mars from a debate over who had the right to speak to the prob-
lem of keeping order in alarge and volatile city.

Thisversion of events did not confront the Assembly, the National Guard,
the mayor, or the crowd with difficult questions about the outcome of the
Champ de Mars massacre. What is most striking isthe lack of debate about
the law, the issue most prominent in the discussion of this event in the
capital. Neither the problems of legality and sovereignty, nor the issue of
violence by a citizen militia against fellow citizens appeared in either of
these provincial accounts. Perhaps those writing in the provinces believed
that they and their readers could have no direct influence on the making
of law and exercising of sovereignty. They were far from the central seat
of power and had less chance of influencing politics than did those people
living in Paris. These provincial newspapers seemed aware of their distance
from the political center of the nation and thus did not discuss how they
might influence decisions of the Assembly. They offered instead a sanitized
account, meant to warn the people and the government of the disruptive
potential of the counter-Revolutionary and criminal elements harassing the
patriotic National Guard. But these provincial papers did support the right
of Parisians, and the French in general, to speak to their government in
peaceful demonstrations, as long as they ultimately acquiesed to the pow-
er of the government to disperse the protestors. These newspapers did not
condemn the assembled and proactive citizens, who had the right to par-
ticipate in revolutionary politics, but only those violent and disruptive ag-
itators who upset the orderly expression of the people’s will. Such a posi-
tion avoided many difficult political issues, questioning neither the position
of the National Guard nor an active citizenry.

58. Le Courier de Provence (Avignon: 21 July 1791), 3-5; La Feuille Villageoise (Saint-
Roch: 28 July 1791), 326-28.
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In September 1791, as Paris continued to deal with the fallout from the
Champ de Mars crisis, Louis XVI finally accepted the constitution in or-
der to help restore order to the nation. Under that regime, Louis held the
political office of king and in that capacity was described as the “first public
official in the nation.”*® However, Louis held that position as a hereditary
office, was accountable to no one for his actions, and was deemed inviola-
ble. Although the constitution had sought to set up afairly limited consti-
tutional monarchy, Louis continued to enjoy considerable latitude in his
authority. Despite his clear ambivalence toward the aims of the Revolution,
the Assembly defined his role generously and continued to allow him to
exercise power. What brought Louis to trial was not the ill-will of those
who wrote the constitution. It was the mistrust that continued to prevail
between Louis and the French people, established after his flight to
Varennes and hardened by hisrefusal to take responsibility for this behav-
ior and the Assembly’s reluctance to hold him accountable.

Contemporary accounts of the Champ de Mars journée confronted the
issues of popular sovereignty and the basis for the law’s legitimacy much
more urgently than they confronted the question of violence by the gov-
ernment against its own citizens in a nominally representative egalitarian
nation. In all of these accounts the concept of law was fluid and contested
and could therefore be used by various factionsto justify the actions of any
group of participants. Strikingly, the most important rhetorical struggles
centered on the question of who had the right to speak for the people and
create the law, not on an examination of the violence committed by all sides,
nor on the actions of the king, whose flight and treasonous intentions had
instigated this crisis.

Other themes important to the Revolution emerged in the aftermath of
the Champ de Mars. In opinions about the cul pability of the king, and about
the role of the people themselves in lawmaking, it is clear that Parisians
differed from provincials. The split between the quasi-independent com-
mune of Parisand the rest of France, which would become wider and more
problematic later in the Revolution, began to appear over the issue of the
king. While Paris was obviously hostile to Louis, many provincials were
not so certain in their opinions. But when the Parisian National Guard,
under the authority of the Paris Commune, imprisoned the king, their ac-
tions “made clear, if it had not been before, that Paris had assumed |eader-
ship of the Revolution.”® The absence of legal language that was so prom-
inent in the capital suggests another fundamental difference in the
provincial versus the central conceptions of the Revolution, at least as that

59. Lefebvre, The French Revolution, 152.
60. David Jordan, The King's Trial: The French Revolution v. Louis XVI (Berkeley: Uni-
versity of California Press, 1979), 41.
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sensibility was expressed in newsprint. For the provinces, a peaceful and
orderly government was more desirable than the right to rule and make law.
Here we have a specific example of the differences historians have re-
marked upon numerous times.

This examination of the language used to discuss law raises a related
guestion of what kind of political culture was developing at this point in
the Revolution. Disagreement and contestation did not produce a move
toward compromise and consensus.5! After theriot at the Champ de Mars,
political clubswere suppressed and forced to hide their activities for some
time, a number of leftist politicians chose self-exile, and the National As-
sembly attempted to assert their authority more firmly over the people of
Paris. These actions suggest that the Assembly did not come to terms with
their critics but chose instead to repress them and their message. They did
not open up the question of the king's status for debate. Rather they passed
a constitution that retained him as the executive power of a constitutional
monarchy and tried to ignore cries for his abdication. It is difficult, given
the outcome of this episode, to see how disagreement led to any fruitful
compromise. Instead, it appeared to lead to repression and an attempt at
creating afalse unity behind the National Assembly. Such areading of these
events recalls Francois Furet’s assessment of the warped nature of revolu-
tionary language: “ Society and the State were fused in the discourse of the
people'swill; and the ultimate manifestations of that obsession with legit-
imacy were the Terror and the war, both of which wereinherent in the ever-
escalating rhetoric of the various groups competing for the exclusive right
to embody the democratic principle.” 2 Lynn Hunt echoes this assessment
of revolutionary language as amechanism for crowding out dissension and
uncovering plots rather than for fostering sincere debate.®

In light of the vehement language used to describe the Champ de Mars,
is this the conclusion to which our evidence leads? To some extent, the
answer is yes. The tone of the debate, and the government reprisal that
followed, certainly seemed to foreshadow a situation where linguistic dis-
sension would be discouraged and even punished. Yet, | believe that if we
return to some of the concerns central to Bourdieu’s notion of habitus, we
can see the development of a more nuanced political landscape. We need
not interpret this period of the Revolution as leading toward a coerced
homogeni zation and polarization of political speech and, ultimately, repres-
sion. The printed debates over the Champ de Mars demonstrate the expres-
sion of alively and varied political culture at al levels of French society

61. On the notion of “interests’ and their place in the political culture of the French Rev-
olution, see William Scott, “ The Pursuit of ‘Interests' in the French Revolution: A Prelimi-
nary Survey,” French Historical Sudies 19 (Spring 1996): 811-51.

62. Furet, Interpreting the French Revolution, 77. My emphasis.

63. Hunt, Politics, Culture, and Class, 39-46.
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in this period. Despite official ideals of aforceably unified political terrain,
thefield of political culture was more diverse, more unruly, and more opin-
ionated than the National Assembly cared to acknowledge. While the ide-
al may have been a transparent, unified nation where brothers spoke the
same fraternal language, speech in the streets belied such a neat charac-
terization.®* It was not simply new rhetorical and linguistic forms that
shaped revolutionary language and ideals. Social and political positionsled
revolutionary actors to use language in ways that were shaped by other
factors as well.

Most important, 1791 was a pivotal moment in the negotiations between
the government and France's citizens over who ruled the nation and who
had the right to speak in its name. This struggle began even before the
Revolution, when the people of France expressed their grievances to their
king with the calling of the Estates-General. It is in this context that we
can ask why the law became so important in this debate.

Part of the struggle of the Revolution was over theright to govern, clearly
symbolized by the right to make law. Under the Old Regime only theking's
word was considered law. All others were nominally shut out of the pro-
cess of governance because they could not participate in this most impor-
tant element of ruling. If the French were to rule themselves, one of the
major aspects of that liberation would be the right to create legislation. The
Champ de Mars crisis raised this issue because the king's departure creat-
ed a power vacuum, opening up the possibility that the making of law might
be reassigned in his absence. After the king's flight an atmosphere of em-
powerment and possibility opened up; it was a moment when it seemed that
the people might be able to speak on the most urgent matters facing the
nation. But the people saw the specter of yet another elite, unresponsive
government when the Assembly denied them a voice in lawmaking. This
moment of ferment and dispute opened up the possiblity both rhetorically
and in action that the making of law might become a more broadly based
activity. To save the Revolution from reverting to the forms of the Old
Regime monarchy, the people of Paris believed that they needed to claim
the right to make law and to assert that this basis of structuring and con-
trolling a government was within their power.

64. For this reference to the momentum of the French Revolution as drawing on the met-
aphor of fraternity, see Lynn Hunt, The Family Romance of the French Revolution (Berke-
ley: University of California Press, 1992).



Law, Honor, and Impunity in Spanish
America The Debate over Dueling,
1870-1920

DAVID S. PARKER

Oneday in late February 1873, the comisario of section 10 in BuenosAires
arrived at the home of Jacobo Varelato investigate reports that Varela had
been involved in a duel with another young man, Julio Benites. Varela's
brother met the policeman at the door and reported that, lamentably, Jaco-
bo wasill and could not see him. When asked if he knew anything about a
duel, the brother replied that he most certainly did not. Yes, Jacobo was
bedridden because of a sword wound, but that was an accident: he had
dlipped while playing with the weapon and had fallen on top of it, the blade
entering his right side below the shoulder and passing through his body.
The additional wounds on his hands came when he attempted to pull the
sword out.!

Evidently satisfied with this explanation, the comisario then went to the

1. Archivo General delaNacion, BuenosAires, Argentina. Tribunal Criminal Serie 1, B4
18711874, “Benites, Julio y Jacobo Varela por desafio.”
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home of Julio Benites, who similarly denied that any duel had taken place.
The reports in the newspapers, he claimed, “were an undignified and def-
amatory farce. He has been an intense friend of Don Jacobo Varela, and
even though it is true that the two men had recently exchanged words, it
did not go beyond that.” As for the wound on the right side of his head,
that had happened last Saturday the fifteenth, when upon leaving the the-
ater he had been attacked from behind by individuals unknown.?

After reporting these interviews to his superiors, the comisario was in-
structed not to proceed against the alleged duelists (the evidence being in-
sufficient) but to continue investigating. As the days passed, more reports
of the duel appeared, more policemen were sent out to interview witness-
es, but no one would admit to having seen anything. On March 8, police
physician Manuel Blancas was sent to inspect the wounds of Varela and
Benites, to determineif they were indeed caused by aduel. Blancas reported
that he could not provide a definitive answer because almost a month had
passed since the infliction of those injuries and it was no longer possible
to characterize their cause. Unable therefore to prove the existence of a
crime, the police gave up, and no action was ever taken against Benites or
Varela®

Was this a case of dedicated authorities bent on punishing wrongdoing
but thwarted by a conspiracy of silence, or were the policemen merely going
through the motions of an investigation that they had no intention of actu-
ally prosecuting? The fragmentary evidence invites us to guess the latter,
but either way it probably makes little difference. Whether or not the po-
licemen viewed dueling as a serious crime, clearly none of the participants
or witnesses did. Furthermore, the police were constrained by the social
position of their suspects. Benites and Varela were “young men both well-
known in this society,”* members of respectable families, who had to be
treated with respect, even deference, particularly when the investigating
officers were their socia inferiors. Because of who these men were, their
word of honor was to be taken at face value, no matter how implausible
their stories might be. Many of the basic tools of nineteenth-century po-
licing—summary arrest, paid informants, threats, beatings—were simply
out of the question.> The police, in short, were powerless.

2. lbid.

3. lbid.

4. |bid.

5. Thomas Holloway, Policing Rio de Janeiro: Repression and Resistance in a 19th-Cen-
tury City (Stanford: Stanford University Press, 1993), provides an unflattering but convinc-
ing picture of police behavior in nineteenth-century Rio, where the arbitrary abuse of the
poor was habitual. Other Latin American cities may have been different in degree, but not
in kind.
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For different reasons, both supporters and opponents of dueling lamented
the frequency with which the preceding scenario repeated itself. Dueling
raised a number of unique dilemmas for the men charged with writing,
debating, enacting, and enforcing the region’s criminal codes. The duel had
long been a crime in Spanish colonial law, and it remained so after Inde-
pendence. Yet the impunity of the duel in actual fact, and the complicity
of the police and judiciary in that impunity, raised serious questions about
the efficacy and evenhandedness of the legal system. The experts who wrote
new criminal codes for the independent nations of Spanish America, the
parliamentarians who debated those codes, and the judges and officials
sworn to enforce them, all understood and many were troubled by the
implications of the duel. Dueling was a crime committed not by other peo-
ple but by respectable men like themselves. Indeed, nowhere was the cul-
ture of honor and of the duel more firmly entrenched than in the world of
politics, among the class of public professional men who dedicated their
lives to affairs of state, including matters of law. So when senators, con-
gressmen, legal scholars, journalists, and other shapers of public opinion
took up the question of dueling, they confronted the criminality of their
own actions and those of their closest friends.

But more important, they confronted the difficult relationship between
law and society at atime when the political, economic, and demographic
changes that accompanied export-led modernization and the triumph of
liberalism had begun to erode the hierarchical foundations of Spanish
American society, sparking new demands for citizenship and genuine le-
gal equality. Thejuridical questions raised by dueling were many and com-
plex: are penal codes supposed to reflect and defend the existing val ues of
asociety or is it the duty of law to do even more, to forge a better, more
moral, more civilized order? Does the law enforce class privileges or can
the law create a society of equal citizens? Does the state even have the
ability to imposeitswill on the rich and powerful ? Spanish Americans were
not unique in confronting such issues: similar debates raged on and off in
France, Germany, Italy, Spain, and other parts of Europe.® In Spanish

6. Some sources in English: Ute Frevert, Men of Honour: A Social and Cultural History
of the Duel (Cambridge, Mass.: Polity Press, 1995), chap. 1; Kevin McAleer, Dueling: The
Cult of Honor in Fin de Sécle Germany (Princeton: Princeton University Press, 1994), 23—
34; Rabert A. Nye, Masculinity and Male Codes of Honor in Modern France (New York:
Oxford University Press, 1993), 173-82; Steven Hughes, “Men of Steel: Dueling, Honor,
and Politicsin Liberal Italy,” in Men and Miolence: Gender, Honor, and Rituals in Modern
Europe and America, ed. Pieter Spierenburg (Columbus: Ohio State University Press, 1998),
64-81. Nor were these debates new ones; see also Robert A. Schneider, “Swordplay and
Statemaking: Aspects of the Campaign against the Duel in Early Modern France,” in Sate-
making and Social Movements: Essays in History and Theory, ed. Charles Bright and Susan
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America, however, the stakes in the debate were even higher: these were
nations that had only recently begun to emerge from the anarchy of the post-
I ndependence era and where armed uprisings, coups, or revolutions might
still break out at any moment. Their laws and constitutions were of recent
mint, and essential questions of political and legal organization remained
stubbornly unresolved. They were, moreover, highly patriarchal societies
with long histories of slavery and caste privilege, where ideas of citizen-
ship and equality before the law were weakly developed and hotly contest-
ed. And perhaps most important, they were nationsin which theideal of a
centralized and interventionist state clashed with a reality of ineffective
public institutions, eternal fiscal crises, unprofessional armies and police,
and privatized power. In late nineteenth-century Latin America, the bound-
aries between the public and private spheres, between order and privilege,
law and custom, were boundaries in flux, rife with conflict. In such a con-
text the dueling debate opened up—surely even more than in Europe—a
moral and philosophical Pandora’s box: What is civilization? What is bar-
barism?When is violence justified?What is the proper relationship between
law and custom? What is honor? Dueling highlighted these questions as
few other issues could, precisely because it was a crime committed by the
very people who wrote the laws and because, rightly or wrongly, it was a
crime that so often went unpunished.

Dueling and the Culture of Public Life

The practice of settling matters of honor through a gentlemanly exchange
of saber blows or pistol shots cannot be explained as the vestige of an aris-
tocratic, Spanish colonial past. Reports of formal duels among members
of the elite wererarein thelate colonial era, and matters of honor and public
reputation more often ended in litigation than in ritualized violence.” By
the 1870s, however, the duel with all its attendant protocol had become a
well-established institution in many Spanish American nations and re-
mained so for afull half-century, sometimes longer. The first known fatal -
ities in duels conducted “by the book,” following the honor codes of the

Harding (Ann Arbor: University of Michigan Press, 1984), 265-96; Francois Billacois, The
Duel: Its Rise and Fall in Early Modern France, ed. and trans. Trista Selous (New Haven
and London: Yale University Press, 1990); James Kelly, That Damn’d Thing Called Honour:
Duelling in Ireland, 1570-1860 (Cork: Cork University Press, 1995), chaps. 4-6, esp. 158—
67.

7. Mark Burkholder, “Honor and Honors in Colonia Spanish America,” in The Faces of
Honor: Sex, Shame, and Violence in Colonial Latin America, eds. Lyman L. Johnson and
Sonya Lipsett-Rivera (Albuguerque: University of New Mexico Press, 1998), 34.
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era, were recorded in the 1860s. Cuba saw dueling deaths in 1863, 1864,
and 1865, Mexico in 1862, Uruguay in 1866, and subsequent decades kept
a similar pace.® There were at the very least 164 duels in Cuba between
1880 and 1893, resulting in eight deaths and causing injury three-quarters
of thetime.® Elsewhere fatalities were rarer—the avail able sources recorded
only one or two a decade and in some places fewer—but even the occa-
sional death was enough to remind everyone of the duel’s deadly poten-
tial. In Argentinatwo journalists were killed in separate high-profile duels
in asingle year, 1880, and in 1894 two duels among important politicians
(one fatal, the other averted at the eleventh hour) threatened to ignite ma-
jor political crises.’® Nor did the duel subside in the early twentieth centu-
ry. In Uruguay and several other countries, dueling did not reach its apo-
gee until after World War 1. At least a hundred duels were fought in
Argentina between 1904 and 1927, thirty of them with pistols.** Uruguay-
ans reported nearly fifty during aperiod of only seven years, from 1914 to
1920.%2 And twentieth-century duels could still be deadly: several deaths
occurred in the first two decades of the century, two in Uruguay in 1920—
21, onein Argentina as late as 1934.13

These numbers are not high when compared to Germany, France, or Ita
ly at roughly the same time (Italy reported an average of 269 duels per year
through the 1880s),** nor do they approach the statistics for ordinary homi-

8. On Cuba, see Agustin Cervantes, Los duelos en Cuba (Havana: A. Miranda and Cia.
Imprenta La Moderna, 1894), 6-9. On Mexico, see Angel Escudero, El duelo en México
(Mexico City: ImprentaMundial, 1936), 56-59. On the fatal 1866 duel in Uruguay, see José
Maria Fernandez Saldafia, La violencia en el Uruguay del siglo XIX (Cronicas de muertes,
duelos, atentados y ejecuciones) (Montevideo: Cal y Canto, 1996), 26-30; [José Pedro
Ramirez], La muerte de Servando F. Martinez (Montevideo: Imprenta Tipogréafica aVapor,
1866). A few deadly duelstook placein the early nineteenth century, but they appear to have
been fought with much less formality. See, for example, Armando Braun Menendez, “Un
duelo histérico: Mackenna-Carrera,” Mapocho (Santiago, Chile) 28 (1980): 29-35. A fatal
Mexican duel in 1852 had seconds and a formal challenge, but the weapons were unortho-
dox, to say the least: shotguns at five paces. Escudero, El duelo en México, 55-56.

9. Cervantes, Los duelos en Cuba, esp. 118.

10. Killed in 1880 were Enrique Romero Giménez by José Paul y Angulo and Pantaleén
Gomez by Lucio V. Mansilla. In 1894 Colonel Carlos Sarmiento killed Lucio Vicente L6-
pez, and only the last-minute intervention of Argentina s most influential men averted a duel
between the leader of the ruling party, former President Carlos Pellegrini, and Leandro Alem,
leader of the opposition Unién Civica Radical. Coming but a year after the failed revolu-
tion of 1893, a Pellegrini-Alem duel might well have returned Argentinato the brink of civ-
il war.

11. César Viale, Jurisprudencia caballeresca argentina, 2d ed. (Buenos Aires, 1928).

12. “Actualidad: estadistica del duelo,” El Plata (Montevideo), 14 April 1920, p. 1.

13. César Viale, Jurisprudencia caballeresca argentina, 3d ed. (BuenosAires, 1937), 500.

14. On Italy, see Hughes, “Men of Steel,” 68.
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cide and mandaughter. Nevertheless, the duel was arguably just as impor-
tant in Argentina or Cuba as it was in continental Europe. First, the figures
we have—based entirely on reports in the newspapers—fail to count asignifi-
cant number of duels between the not-so-famous or between gentlemen who
for one reason or another wished to avoid publicity.'> Second, for every duel
actually fought, there were many more “incidents’ involving challenges and
the naming of seconds: violence was often averted thanks to successful
mediation and/or the parties’ willingness to give and accept “ satisfaction”
in the form of a decorous retraction. In other words, dueling protocol ruled
most conflicts between individuals of a certain social standing; the culture
of honor formed an integral part of the life of apublic man. And finally, the
importance of dueling asalegal issueliesin the social and political promi-
nence of its practitioners. Thelist of dudlistsin early twentieth-century Uru-
guay, for example, included dozens of congressmen, several government min-
isters, three chiefs of police, and two presidents (one former, one sitting).
While the congressmen were shielded by their parliamentary immunity, the
others often had to resign their postsin order to duel, and almost every pres-
idential incident raised the specter of an institutional crisis.'®

How do we account for the rising frequency and prominence of what
was, after all, acrime, at the same time that most Latin American political
elites were deliberately seeking to build modern states rooted in the prin-
ciples of order and legality? It is possible to sketch out in rough and tenta-
tive terms a set of contributing factors. First, the dueling boom was, like
so much else in late nineteenth-century Spanish America, a reflection of
European fashion, imported to the new world by an ever more cosmopol-
itan elite. The marked resurgence of the duel throughout much of conti-
nental Europe gave Spanish Americans both amodel to emulate and ready
access to what Pablo Piccato has called the “technology of honor.”” French

15. Normally duelists did not shun the press; however, a desire for secrecy might arise if
the original offense was of an especially sensitive persona nature, or if the authorities at
that particular moment were taking ahard repressive line against the duel. Just as often, duels
went unreported simply because the participants were not important enough or well-enough
connected to make the papers, or because the duels took place in the provinces rather than
in the capital. Nye, Masculinity and Male Codes of Honor, 18486, assumes for France that
statistics based on official sources and the press undercount by a factor of three or more,
but that figure appears to be only an educated guess.

16. For examples, see the debates sparked by incidents involving Uruguayan presidents
José Batlle y Ordéfiez and Baltasar Brum. La Democracia (Montevideo), 27 April 1906, p.
1; 28 April 1906, pp. 1-2; La Tribuna Popular (Montevideo), 16 April 1913, p. 1; The Mon-
tevideo Times, 14 December 1922, p. 3; 19 December 1922, p. 3; La Tribuna Popular, 13
December 1922, p. 1.

17. Pablo Piccato, “Poalitics and the Technology of Honor: Dueling in Turn-of-the-Cen-
tury Mexico,” Journal of Social History 33.2 (Winter 1999): 331-54. On the resurgence of
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and Italian fencing masters found themselves in great demand, and many
forged quite successful careers in Buenos Aires, Havana, Montevideo,
Mexico City, and elsewhere.’® European military advisors brought the cul-
ture of the duel to the increasingly professional Spanish American officer
corps. And the flood of European immigration to countries like Argentina
and Uruguay was by no means comprised solely of artisans, laborers, and
small capitalists; Spain and Italy in particular also sent a steady trickle of
political exiles, some of whom became important playersin the duel-filled
world of journalism.®

Europe supplied the dueling know-how, but that does not account for the
rising local demand. Spanish American mimicry of European €lite culture
provides part of the explanation, just as it explains (for example) the rev-
olutionary transformation of the region’s urban architecture. But mimicry
cannot be the whole explanation, especially if we recall the powerful
counter-exampl es of Britain and the United States, where dueling had suc-
cessfully been abolished. Spanish Americans turned to the duel because
they found it useful for several reasons. In many countries, the press now
enjoyed a freedom unimagined in the colonial era, and newspapers in-
fluenced an expanding reading public, hungry, it seems, not just for infor-
mation and enlightenment but also for insult and polemic. Asin France and
Italy, the press was acutely politicized: journalist-politicians and politician-
journalists served in agitated times as the advance guard of revolution, while
in quieter times they confined themselves to the low-intensity warfare of
ridicule and character assassination.2 Meanwhile, however, the recurrent

dueling in Europe in the second half of the nineteenth century, see Robert Nye, “Fencing,
the Duel and Republican Manhood in the Third Republic,” Journal of Contemporary His-
tory 25 (1990): 366; McAleer, Dueling, 3; and especially Hughes, “Men of Steel,” 66.

18. For Mexico City, see Escudero, El duelo en México, 39-50; Piccato, “ Politics and the
Technology of Honor,” 333. For Buenos Aires, see Roberto J. Cristiani, Resefia histérica
del cuerpo degimnasiay esgrima del gjército y su proyeccion en la vida nacional: Algunos
aspectos de su evolucion entre 1897-1960 (Buenos Aires. Servicio de Informaciones del
Ejército, 1968), esp. 11-15.

19. See some of the biographies of immigrant journalistsin La Nacion, nimero especial
para el centenario de 1916 (Buenos Aires, 1916), 251-60, 338-43.

20. On dueling and the pressin Italy, see Hughes, “Men of Steel,” esp. 68—70. On France,
see William M. Reddy, The Invisible Code: Honor and Sentiment in Postrevolutionary
France, 18141848 (Berkeley: University of California Press, 1997), chap. 5; Nye, Mascu-
linity and Male Codes of Honor, 187-90. On the political pressin Latin America, see Charles
F. Walker, Smoldering Ashes: Cuzco and the Creation of Republican Peru (Durham: Duke
University Press, 1999), chap. 6; Tim Duncan, “La prensa politica: Sud-América, 1884—
1892, in La Argentina del ochenta al centenario, ed. Gustavo Ferrari and Ezequiel Gallo
(BuenosAires: Editorial Sudamericana, 1980), 761-83; Benjamin Fernandez y Medina, La
imprenta y la prensa en el Uruguay (Montevideo: Dornaleche y Reyes, 1900), 42, 66-83.
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crises of the nineteenth century had greatly undermined both the efficacy
and the legitimacy of the courts as a forum for the adjudication of honor
and reputation.?* After all, the monarchy and its legitimating ideol ogy had
both crumbled, and the makeshift republican institutions hastily built upon
the rubble were only beginning to show some solidity. In the absence of a
widely accepted arbiter, honor fell subject to the laws of the jungle and had
to be defended informally, sword or pistol in hand. The dudl, in other words,
filled a need created by the destruction of the colonial consensus and the
explosion of modern competitive politics within a legitimacy vacuum.?
The preceding statements require el aboration. What concrete purpose did
the duel serve? What goals did duelists pursue, and why were they willing
torisk life or limb for the sake of their honor? This question deserves more
attention than one section of ajournal article permits, but for now | offer
some working hypotheses. To begin with, virtually all duelists believed that
they acted in defense of their honor, that intangible good worth (we are
endlessly reminded) “more than lifeitself.” Yet the closer we look, the less
illuminating the concept of honor becomes. Honor provided the duel’sideo-
logical context and justification, and the “code of honor” provided a com-
plex grammar and ethics of behavior. But honor alonerarely explains why
one insult led to a duel while another did not, nor does it explain why
Spanish Americans so often provoked duels with deliberate premeditation.
For these explanations, we must turn to politics or, somewhat more broadly,
to what might be called the culture of public life. Using lacopo Gelli’s sta-
tisticsfor Italy between 1879 and 1895, Steven Hughes concludes that the
overwhelming majority of duels arose from politics or journalism.z Joanne
Freeman and Bertram Wyatt-Brown conclude much the same for the ante-
bellum United States, as does William Reddy for nineteenth-century
France.* Although defenders of the duel frequently justified the practice

21. For one of many examples, see the complaints of bias in the 1883 defamation case
between José Pesce and El Bien Publico of Montevideo. El Hilo Eléctrico (Montevideo), 9
October 1883, p. 2; 12 October 1883, p. 2; La Tribuna Popular (Montevideo), 12 October
1883, p. 1.

22. On the legitimacy crisis and the long struggle to forge a new legal order, see Jeremy
Adelman, Republic of Capital: Buenos Aires and the Legal Transformation of the Atlantic
World (Stanford: Stanford University Press, 1999), chaps. 4, 7, 8. See aso Frangois-Xavier
Guerra, Modernidad e independencias. Ensayos sobre |as revoluciones hispanicas (Madrid:
Editorial Mapfre, 1992); and in English, Francois-Xavier Guerra, “The Spanish-American
Tradition of Representation and its European Roots,” Journal of Latin American Studies 26.1
(1994): esp. 4-6, 9-12, 24-29.

23. Hughes, “Men of Stedl,” 77.

24. Joanne Freeman, “Dueling as Politics: Reinterpreting the Burr-Hamilton Duel,” WI-
liam and Mary Quarterly 53.2 (1996): 289-318; Bertam Wyatt-Brown, “Andrew Jackson’s
Honor,” Journal of the Early Republic (1997): 1-36; Reddy, The Invisible Code, chap. 5.
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by pointing out the impracticality of using the courts to settle highly sen-
sitive personal matters (as, for example, when awoman wasinvolved), such
“private” duels appear to have been in the minority throughout Spanish
America as well .2

Most duels were born of insults or accusations vented in public; they in-
volved the defense or the destruction of aman’s public image. The motives
could be alarmingly ssimple: on the one side, a high-profile duel was aquick
way for arelative unknown to earn aname in politics or for anew paper to
increaseits readership.?® On the other side, the well-established public figure
sometimes challenged his critics in order to intimidate them, or at least to
make others think twice about impugning hisintegrity, particularly if he had
a reputation for exceptional skill with arms or unusual quickness to take
offense.?” At the same time, the duel offered a highly effective tool for re-
pairing adamaged reputation. First, dueling demonstrated willingnessto risk
life or limb in defense of one's honor, and many supporters of the duel con-
sidered this willingness to be primafacie evidence of aman’sintegrity and
conviction. Second, and more important, an agreement to duel was also an
agreement to end the polemic that gave rise to the duel. Imagine, for exam-
ple, that an opposition politician accused a government minister of corrup-
tion in the granting of a contract. If the minister responded by challenging
him to a duel, the opposition member normally had but two alternatives: if
he refused to accept the challenge, he could be accused of “irresponsibili-
ty,” of making charges he was unwilling to defend on the so-called “field
of honor.” If he accepted the challenge and fought the duel, he implicitly
recognized that the minister was an honorable man, and dueling protocol
demanded that he never again raise precisely the same issue.?® In short, the
duel was a highly effective instrument in the battle to shape public opin-

25. “Private” duels are inevitably underrepresented in the available historical sources,
precisely because they were private, sensitive, and hence concealed, unlike political duels,
which almost required publicity. Nye, Masculinity and Male Codes of Honor, 185-86, makes
this point for France. Nevertheless, when Spanish Americans discussed the duel, most not-
ed the predominance of public over private motives, and the magnitude of the disparity seems
to negate the possibility that underrepresentation in the sources is a sufficient explanation.
That is not to say that duels among competing suitors, for example, did not occur. See, for
one, Francisco VaronaMurias, Mis duelos, 3d ed. (Havana: Imprenta de Ricardo Ripes, 1906),
107-12. But Varona's eight or so other duels all arose from politics, journalism, or both.

26. Republica Oriental del Uruguay, Diario de sesiones de la H. Camara de Represen-
tantes, vol. 271, 21 May 1919, p. 55.

27.1n 1880, for example, supporters of the editor of a satirical paper in Montevideo re-
peatedly charged that government cronies provoked duels in order to muzzle the free press.
See El Negro Timoteo (Montevideo), 20 June 1880, pp. 212-13; 11 July 1880, pp. 217-27.

28. Years after his famous 1897 encounter with Hipdlito Yrigoyen (leader of Argentina's
Unién Civica Radical), ex-partisan Lisandro de la Torre lamented having fought the duel,
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ion; not only might it silence potential opponents, but it also invested the
duelist’'s word with a certain authority, the authority of a man publicly will-
ing to diefor hisideals, for his party, for his paper, for his name. Even more
important, the ideal of honor undermined the authority of those who for
whatever reason were not willing to confront their adversary in single com-
bat: in the eyes of many, insults or accusationsissued by anon-dudist lacked
the proper “guarantee” and hence should be ignored, just as one ignored
insults from a woman [ofensas de mujer].?®

If dueling allegedly demonstrated the sincerity of a man’s commitment
to his word, it also served as a way to assert one's superior qualities as a
man and a leader, to legitimate one’s claim to authority. By professing the
willingnessto die for an ideal and by constantly testing others' willingness
to do the same, the duelist sought public acclaim in a world where public
acclaim was a limited good prized by many. In order to reach this conclu-
sion, it is necessary to jettison—as anachronisms inapplicabl e to nineteenth-
century Spanish America—present-day notions about the mechanics of po-
litical legitimation, particularly the idea of interest representation. Aspiring
politicians rarely presented themselves as “men of the people” or as advo-
catesfor aparticular class, interest, or ideology; instead, it was essential that
they cultivate a heroic image, an image of superior bravery, superior abili-
ty, superior mettle. The duel played akey role in such image construction.
It projected the impression of courage and sangfroid, of responsibility for
one's actions, of generosity (the duelist was, after all, offering himself up
to his opponent), and of fidelity to one's cause. It also projected the illu-
sion of disinterest and lack of ambition: a man willing to die on principle
could not be a man who coveted worldly goods. At the same time, the du-
elist portrayed civility and self-control: he was passionate but capable of
dominating his passions and subordinating them to arigid protocol .

precisely because the rules of honor forced him to keep to himself the accusations that had
occasioned their falling out. B. Gonzad ez Arrili, Vida de Lisandro dela Torre (BuenosAires,
1940), 79-80.

29. “Personal,” Diario del Plata (Montevideo), 6 November 1915, p. 3. See aso “Para
ella” El Dia (Montevideo), 28 May 1913, p. 6, and “Escorpion en la Camara,” El Dia, 20
May 1914, p. 5, a cartoon depicting archrival Juan Andrés Ramirez in adress. The ideas of
honor and responsibility that underpinned the culture of dueling were, not surprisingly, heavi-
ly gendered. Those who refused to duel or who found excuses not to duel were often ac-
cused of acting like women, because women also (allegedly) lacked the ability to guarantee
their words on the field of honor. Women’s a priori exclusion from the world of the duel in
turn reinforced their exclusion from the world of public discourse, political journalism, and
politics itself, a point made in Piccato, “Politics and the Technology of Honor,” 343-46.

30. At present, far more work needs to be done on image making and the representation
of leadership during the long and uncertain transition from military to civilian rulein nine-
teenth-century Latin America. At stake are complex and important issues of political legit-
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Finally, the duel gave public men a spectacular way to demonstrate their
political and personal loyalties. In societies rife with patronage and clien-
telism, entire careers depended upon shows of devotion to benefactors and
generosity toward followers.3* What better way for an aspiring young pol-
itician to scale the ladder than to polemicize loudly with the enemy and
then defend his party on the field of honor? What better way for a leader
to honor and reward his adherents than by serving as their second? (Indeed,
the most-used Spanish term for second was padrino, or “godfather,” invok-
ing the ritual kinship that has long been identified as the cornerstone of
Hispanic patronage.) Furthermore, although there were many exceptions
to the rule, dueling often appears to have served as a political or journalis-
tic rite of passage: young men issued challenges and fought duels on be-
half of others, with the expectation that some day, other younger men would
issue challenges and fight duels for them.

That is not to say, however, that al or even most duels were coldly cal-
culated political strategems. The drive for public acclaim was often inter-
nalized to the point of being unconscious: public men deeply felt a snub
or an attack on their reputation and they responded emotionally, even vio-
lently, albeit with aviolence controlled by dueling etiquette. Nevertheless,
by understanding the duelist’s honor primarily as a matter of public im-
age, we can explain why dueling typically involved only one segment of
the elite—those directly or indirectly involved in some facet of publiclife,
broadly defined—and why even many seasoned duelists lamented the pro-
liferation of what they believed to be trivial or unjustified challenges.

Barbarous Custom or Social Necessity?

At the same time that the duel became a firmly established part of public
and political life, its opponents also became increasingly vocal, ridicul-
ing the assumption that honor could be preserved through bloodshed. Cath-
olic church officials, reform-minded legal scholars, and the parties of the

imacy and the discursive invention of “public opinion.” For vaguely analogous debates in
United States history, see Freeman, “Dueling as Politics’; Kenneth S. Greenberg, Honor and
Savery (Princeton: Princeton University Press, 1996), esp. chaps. 1 and 3; Wyatt-Brown,
“Andrew Jackson’s Honor,” 1-36.

31. Wyatt-Brown, “Andrew Jackson's Honor,” 14-27, makes precisely this point for du-
eling in the antebellum United States. Interestingly, he draws heavily on studies of patron-
age in Latin America and Spain. See also Eric R. Wolf, “Kinship, Friendship and Patron-
Client Relations in Complex Societies,” in The Social Anthropology of Complex Societies,
ed. Michael Banton (London: Tavistock Publications, 1966), 1-22; and Glen Caudill Dealy,
The Latin Americans. Spirit and Ethos (Boulder: Westview Press, 1992), chaps. 4-6.
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left al attacked the duel. Some focused on the immorality of violence: one
Mexican critic called dueling a“ perverse custom that human depravation
inherited from times past” and a “bloody preoccupation, forever anathe-
ma to the Catholic Church, [yet] sustained by so many modern barbari-
ansin Civilization’s midst as a means to defend and restore honor.” %> More
often, however, Spanish Americans attacked the duel on juridical grounds,
denouncing the private, entirely extralegal settling of conflicts that should
be heard in the courts. That dueling involved the attempt to kill or maim
another human being made it even worse, of course, but the duelist’s prin-
cipal sin wasin defying the law and disregarding the legitimately consti-
tuted powers of the state. This was the argument, for example, of two Pe-
ruvian legal scholars, writing in 1877. Quoting the famous opinon of
French jurist André-Marie Dupin, they asked: “Is the duel anything ex-
cept the destruction of public order? What does the duelist do, except to
completely reject civil society, its laws and its tribunals, in order to ap-
point himself legislator, judge, and executioner of his own cause, impos-
ing, by his own private authority, the death penalty for the most trivial
offenses. .. 7"3 Algjandro Groizard y Gomez de la Serna, a Spanish the-
orist frequently cited by Spanish Americans, went so far as to argue that
because duelists fight by mutual consent and willingly accept the possi-
bility of death or injury, the only real victims are state and society. Duel-
ing, in his words, “replaces social justice by individual justice, or better
said, by private vengeance, . . . bringing confusion to the organs of pub-
lic authority and alarm to the society, contributing to a contempt for the
law and for legal institutions.”3*

Thelegal argument against dueling al so focused on the question of dou-
ble standards. After all, opponents of the duel asked, how did a formal
challenge between two aristocrats really differ from aknife fight between
two street toughs? In both cases, conflicts were settled through bloodshed,
laws were ignored, private vengeance prevailed, and an unofficial code of

32. Juan M. Rodriguez, El duelo: Estudio filoséfico-moral (Mexico City: Tipografia
Mexicana, 1869), 5. The Church’s formal denunciation of the duel had been unwavering for
more than half a millennium, going back at least to the Council of Valencia in 1229 and
strongly confirmed by the Council of Trent, which ordered the excommunication of duel-
ists and seconds and denied ecclesiastical sepulture to those killed in duels. José Borras, El
duelo: Estudio histérico-critico (Madrid: A de S. Martin, 1888), 23; Billacois, The Duel,
chap. 9.

33. M. A. Fuentesand M. A. delaLama, Diccionario de jurisprudencia y de legislacion
peruana (Lima: Imprenta del Estado, 1877), 226-27. On Dupin, see Nye, Masculinity and
Male Codes of Honor, esp. 134-35.

34. Algjandro Groizard y Gomez de la Serna, El codigo penal de 1870, concordado y
comentado, vol. 4, 2d ed. (Madrid: Establecimiento Tipogréfico de los Sucesores de J. A.
Garcia, 1912), 681.
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masculine honor usurped the authority of the state.® Yet the upper-class
duelist rarely if ever faced the justice of the courts or the condemnation of
hisfellows, while the lower-class fighter, if caught, could anticipate arrest,
abuse, and incarceration. Mexican parliamentarian Francisco Bulnes nicely
captured this double standard in an 1894 speech, which is worth citing at
some length:

Fact: aman has fought with another and has killed him. The judge of the gente
decente (respectable people) looks at his fine suit and says: this must have
been a duel. The judge of the descamisados (* shirtless ones’) reads article
533 of the Penal Code: “Rifia (a fight) is defined as a confrontation by ac-
tions, not words, between two or more persons. . . .

Fact: there are four persons who attended the preparations for the fight,
provided the weapons and arranged the conditions of the encounter. The judge
of the gente decente sees the presence of seconds as proof that thiswas aduel.
The judge of the descamisados. “Article 5 of the Penal Code: ‘ Those who
aid the authors of acrimein its preparation, providing the instruments, arms,
or other means to commit it, or giving instructions, or facilitating its prepa-
ration or execution in any way . . . are responsible as accomplices.’”

Fact: the meeting takes place, in which the seconds have arranged the con-
ditions of combat. The judge of the gente decente sees this as further proof
that this was a duel—precisely thisis what characterizes a duel and makesiit
different from arifia, that there was prior agreement on conditions, follow-
ing the customary rules for such cases. The judge of the descamisados: “What
a monstrosity, daring to make an illicit contract, an agreement to arrange a
crime, a pact whose objective is homicide!”

Fact: between the challenge and the meeting two days pass. “ Fourth proof
of aduel,” says the judge of the gente decente: “it is necessary for the sec-
onds to talk, to discuss, to confer, no doubt about it.” The judge of the des-
camisados: “Article 515 of the Penal Code: ‘ There is premeditation when the
accused intentionally causes an injury after having reflected or having been
able to reflect on the crime he is about to commit.’”

Result: the duelist is generally absolved of the penalty of five years' pris-
on for homicide, and is considered more honorable than ever; while the poor
man who commits the same crimein afight . . . is sentenced to twelve years
for homicide in rifia with premeditation and advantage, and is disgraced for
life. Thisisjustice in a Mexican democracy that bows before the privileges
of the frock-coat.” %

35. On informal dueling and masculine honor codes among the lower classes, see John
Charles Chasteen, “Violence for Show: Knife Dueling on a Nineteenth-Century Cattle Fron-
tier,” in The Problem of Order in Changing Societies: Essays on Crime and Policing in
Argentina and Uruguay, 1750-1940, ed. Lyman L. Johnson (Albuquerque: University of New
Mexico Press, 1990), 47-64.

36. “Dictdmen de la seccidon 2a. del Gran Jurado Nacional,” Revista de Legislacion y Ju-
risprudencia (Mexico City), vol. 7 (1894), 86-388.
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Few critics of the double standard were as el oquent as Bulnes, but similar
arguments appeared in one form or another throughout Spanish America.®”

Underpinning the anti-dueling position, no matter which specific argu-
ment a critic might choose to employ, lay the belief that the duel was a
barbaric anacronism, an atavistic legacy of the past. As one Uruguayan
senator put it: “at the heart of all this is nothing more than a weakness in
the character of our Latin race, given that the duel has only been able to
take root in [our race] and not in other races that are highly civilized and
march at the forefront of civilization and progress.”® Most cited the Brit-
ish as the quintessential example of an advanced and cultured people who
had abolished the duel without any loss of honor and without ceasing to
be anation of “gentlemen.”* In a modern world where laws were respect-
ed, there was simply no place for potentialy deadly armed combat in de-
fense of honor.*° And even if the laws against slander, libel, and insult were
deficient, as some critics were quite willing to admit, civilized men had a
duty to strengthen and improve them, not to demean the legal order by
acting in utter disregard for those and all other laws.*

But defenders of the duel argued that laws and courts could not possibly
provide an effective recourse for those whose honor had been outraged and
whose name had been sullied by an affront. The problem was not just that
libel laws were ambiguous and the penalties were insufficient. It went much
deeper than that: for many dueling advocates, damage to one’s honor sim-
ply could not be repaired through the legal process. As one Uruguayan par-

37. See, for instance, Senator Emilio Frugoni in Republica Oriental del Uruguay, Diario
de sesiones de la H. Camara de Senadores, vol. 120, 5 August 1920, pp. 201-2; Represen-
tative Antonio de Tomaso in Argentina, Congreso Nacional, Diario de sesiones de la Ca-
mara de Diputados, 1917 vol. 4, 21 August 1917, pp. 120-21; Rodriguez, El duelo, 23.

38. Senator Joaquin Secco Illain Republica Oriental del Uruguay, Diario de sesiones de
laH. Camara de Senadores, vol. 120, 5 August 1920, p. 193. See also Senator Frugoni, ibid.,
191-92.

39. Senator Frugoni, ibid., 191. See also Rep. Juan B. Justo in Argentina, Congreso Na-
cional, Diario de sesiones de la Camara de Diputados, 1917 val. 4, 21 August 1917, p. 126.
On British dueling and its abolition by the mid-1800s, see Donna T. Andrew, “ The Code of
Honour and its Critics: The Opposition to Duelling in England, 1700-1850," Social Histo-
ry 5 (1981): 409-34; and Anthony E. Simpson, “Dandelions on the Field of Honor: Duel-
ing, the Middle Classes, and the Law in Nineteenth-Century England,” Criminal Justice
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no. 11.179: Edicion oficial (BuenosAires: Talleres GréficosArgentinosde L. J. Rosso y Cia,
1922), 273.

41. Rep. José Salgado in Republica Oriental del Uruguay, Diario de sesiones de la H.
Camara de Representantes, vol. 270, 9 May 1919, p. 403; Emilio Pedemonte, Comentarios
del codigo penal (parte especial), 2d ed. (Montevideo, 1953), 313.
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liamentarian put it: “A man of honor, worthy of esteem in the society in
which he lives, worthy of respect from the members of his family, does not
turn to [the courts] because the sting that a slap produces on the cheek of
an honest man cannot be removed by a few monthsin jail or a handful of
gold.”#> And not only was legal action of no use; many argued that bring-
ing a case of defamation to the attention of the authorities only compound-
ed the original offense by subjecting the victim to scorn as a coward and
by providing the offender a forum in which to repeat the slander.*

For its advocates, therefore, the only satisfactory recoursein such circum-
stances was the duel. Theoretically, it provided away for gentlemen to set-
tle their disputes in private, through the intervention of trusted confidants
(their seconds), whose first duty was to find a peaceful resolution. If no
agreement could be reached, the seconds were entrusted with ensuring that
the conditions of the duel were both evenhanded and in proportion to the
original offense (the less serious the affront, the less perilous the conditions).
And supporters argued that the ultimate advantage of the duel, unlike alaw-
suit or libel prosecution, was that the restoration of honor did not depend
on the outcome of the confrontation. Ideally, awell-fought duel reconciled
the two adversaries, reestablished mutual respect, and “cleansed” the stain
caused by the original insult. No lawsuit or libel prosecution was capable
of producing the same effect.* If the cost was occasional death or serious
injury, it was a price worth paying. In the words of one Uruguayan congress-
man: “an individual who has lost hislifein defense of his honor continues
to be respected by the society in which he lived, and continues to dignify
the family to which he belonged, because . . . a name passed on unblem-
ished is worth more than a coffer full of money.” 4

Still, few advocates openly defended the duel as a particularly good
thing. Indeed, the only way to make sense of the dueling debate is to un-
derstand that even the most ardent duelists were publicly defensive about
the practice, which they painted as a necessary evil, as the only way to

42. Rep. Duvimioso Terra in Republica Oriental del Uruguay, Diario de sesiones de la
H. Camara de Representantes, vol. 270, 9 May 1919, p. 410.
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prevent the graver ills of calumny, character nation, and uncontrolled
street violence. Furthermore, most advocates of the duel were extremely
sensitive to the criticism that settling matters of honor by private combat
undermined the rule of law and the authority of the state. They marshalled
several argumentsto counter the charge. First, they pointed out that because
the anti-dueling laws conflicted with society’s conscience and were uni-
versally unenforced, it was the empty prohibition, not the duel itself, that
undermined the rule of law and the authority of the state. (This point is
discussed in more detail below.)

Second, most duelists and dueling advocates were extraordinarily punc-
tilious in their adherence to the “rules’ of honor as they appeared in the
dueling codes of the day. To the untrained eye, the numerous published
tracts on dueling (the most famous being Count Chateauvillard’s Essai sur
le duel, first published in 1836) resemble etiquette books, explaining, step-
by-step from the initial offense to the final denouement, exactly how a
challenge should be made, seconds chosen, arms and conditions decided,
and the duel carried out.*¢ But dueling codes were not etiquette books; they
were crafted like legal codes, and the striking resemblance was in no way
accidental. In the minds of most duelists, rigid adherence to the code of
honor was the only thing that separated a legitimate duel from a common
crime, noble defense of honor from barbarous murder. The rules of honor
ensured that the seconds would diligently seek reconciliation, that the of-
fended party would have the choice of weapons, that the conditions of
combat would reflect the severity of the original affront, that each duelist
would have a physician present, and that the fight would take place in con-
ditions of scrupulous equality, with no chance for any subterfuge or unfair
advantage.

In determining the types of offenses that justified a duel and the kinds
of weapons and conditions that were permitted and prohibited, the authors
of these codes carefully strove to create aframework in which duels would
be grave enough to inspire respect, yet still avoid serious bloodshed when-
ever possible.*” For example, some codes disallowed dueling with revolv-
ers, whose rifled barrels made them far more accurate than the traditional

46. There are several Spanish translations of Chateauvillard, which was translated into
other languages as well. See Ensayo sobre la jurisprudencia de los duelos por e Conde de
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dicha obra por D. Andrés Borrego (Madrid: Juan Iglesia Sanchez, Impresor, 1890); Luis
Ricardo Fors, Arte del testigo en duelo (Buenos Aires, 1913), 57-93.

47. Julio Urbino y Ceballos-Escalera, Marqués de Cabrifiana, Lances entre caballeros
([Barcelona?], 1900), 346, 375-76; Ventura Oreiro, Reglas del duelo: Precedidas de un
prefacio sobre el duelo en general y un bosguejo histérico del mismo (Buenos Aires. Im-
prenta de Mendiay Martinez, 1890), esp. 85-89.
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smooth-barreled dueling pistols.*® Other codes prohibited certain kinds of
swords deemed too deadly for use.*® Almost all codes explicitly banned
duels to the death or duels in which the conditions—such as an exchange
of multiple shots at close range—made death the most likely outcome.®
And the codes explicitly sought to ensure that honor was the only possi-
ble motive, by prohibiting any duel between debtor and creditor, for ex-
ample.® In short, dueling codes provided a set of quasi-legal guidelines
designed to “civilize” the duel and attenuate its effects. They were written
precisely in the form of laws and effectively enjoyed all the force of law,
at least among the community of duelists. That is not to say that the “laws
of honor” were never violated: like other laws they were, especialy in the
heat of battle. But duelists held their transgression to be just as criminal
astheviolation of other laws, and at least one code explicitly declared that
an offender was to be considered a “felon.”s2

It may seem strange that these codes, compiled and written by private
individuals, debated in no legislature and sanctioned by no government,
should be treated with all the reverence of actual lav—indeed with great-
er reverence than some laws. Yet this legalism was essential to the pro-
dueling argument, and the more thoughtful duelists took it seriously in-
deed.> The authors of some codes of honor actualy tried to simulate the
process of drafting a genuine legal code: they formed a“commission” of
notables, including congressmen, top military officials, and other impor-
tant public figures, to which they submitted the draft for comment and crit-
icism. The “report” of the commission then appeared as a foreword or
appendix to the published version.> Other codes were accompanied by long
lists of individuals who had given it their “vote” of endorsement.>® And in
one case, an author tailored his code of honor so that it would conform to
the concrete dueling provisions of the Uruguayan and Argentine criminal
codes. Articles from the criminal codes and the dueling code appeared
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51. Ibid., 74, 79.
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54. Tovar, Cédigo nacional mexicano del duelo, iii—ii, 3-5.
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interspersed throughout the document, underscoring the author’s clear in-
tention that the two very different kinds of “laws’ be given equal weight.%¢

Like actua laws, the honor codes established procedures to decide ques-
tions of interpretation. For example, when both parties had insulted each
other repeatedly, it could be difficult to determine who had offended whom
and, hence, who had the choice of weapons. In such cases, the codes called
for the creation of “honor tribunals,” ad hoc bodies charged with settling
the controversy.>” Their rulings were often published in the papers and over
time set precedents that were occasionally invoked in later cases, creating
asort of “gentlemanly jurisprudence.”*® And on rare occasions, even pub-
lished legal articles or courtroom briefs might invoke a point made in one
of the honor codes.>® Furthermore, like formal legal proceedings, the hon-
or codes required that seconds keep meticulous records of their negotia-
tions. These records, called the actas in Spanish (procés-verbaux in
French), among other things set out the conditions of the duel (weapons,
distance, duration, and so forth) and were treated much asif they were lega
contracts.®

Those charged with writing and enforcing actual criminal lawsin Latin
Americawere no doubt hesitant to treat the codes of honor with the rever-
ence their authors sought, yet adherence to the “laws of honor” could and
very often did have a major impact on how the authorities and the legal
system dealt with dueling cases. First, many Spanish American criminal
codes made a clear distinction between a “regular” duel (which at mini-
mum required the intervention of seconds) and an “irregular” duel, which
deviated from normal protocol in some significant way. Regular duels were
treated juridically as duels, whileirregular duelsfell under the general (and
less lenient) provisions for homicide or assault.?* Penal codes followed the
honor codes in other ways aswell: some severely punished any duelist who
could be proven to be motivated by an interest other than the defense of
honor, while others specifically criminalized dangerous duels, duels to the
death, or duels in which one of the participants received an unfair advan-

56. Dr. Pedro Federico Coral Luzzi, Cédigo de honor con las leyes relativas al duelo:
Ajustado a la codificacion penal delas Republicas O. del Uruguay, Argentina e ibero-amer-
icanas (Montevideo: Editorial A. Monteverde, 1950), esp. 11-18, 46-57. See also Horacio
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Law, Honor, and Impunity in Spanish America 329

tage. By deferring to the dueling codes in the very definition of the crime,
Spanish American criminal statutes implicitly recognized “gentlemanly
values,” including the all-important idea that a man who killed another in
a duel should not be considered a common murderer.5?

Finally, whether or not a specific penal code distinguished legally be-
tween regular and irregular duels, authorities who were normally loathe to
prosecute dueling cases could suddenly take a duel very seriously if they
became convinced that a critical breach of the honor code had occurred.
Such was the case with a notorious duel in Porfirian Mexico, in which
Colond Francisco Romero killed José C. Verastegui. Thisduel wasthefirst
in over a decade to merit a full-blown investigation and prosecution, in-
cluding a debate in the House of Representatives over whether or not to
strip Romero and three of the participating seconds of their parliamentary
immunity.®® Hidden political interests may have played some role behind
the scenes, but the available record suggests—all protests to the contrary
notwithstanding—that the case against Romero hinged primarily on accu-
sations that dueling protocol had been violated in significant ways. First,
Romero apparently refused to reveal to his seconds the nature of Verasteg-
ui’s affront, thus leaving them unable to judge the seriousness of the of-
fense as they and Verastegui’'s seconds negotiated the conditions of the
duel .%* Second, the weapons used were the rifled-barreled revolvers pro-
hibited by some honor codes. Worst of al, there were allegations that one
or both of the combatants had been able to practice with the weapons pri-
or to the duel.® Romero’s defenders focused on refuting these charges of
protocol irregularities rather than challenging the material fact that he had
shot and killed another man, even though in theory Mexican law should
have condemned him to prison either way. And his defense made complete
sense; after al, if these all-important provisions of the honor code had in
fact been breached, the implication was that Romero had perhaps employed
the guise of a duel to perpetrate murder.%® The Romero/Verastegui case
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abundantly illustrates how the codes of honor enjoyed quasi-legal status
in the minds of many Latin American authorities.®”

The code of honor helps us to understand how duelists could repeated-
ly violate the law and yet paradoxically see themselves asthe law’s defend-
ers. By adhering to a legalistic protocol and joining in the condemnation
of those who violated that protocol, dueling advocates contested the charge
that they were placing themselves above the law, usurping the powers of
the state, and becoming the “legidator, judge, and executioner” of their own
cause. The code of honor also enabled dueling advocates to defend them-
selves from the charge that they were beneficiaries of alegal double stan-
dard. When opponents like Francisco Bulnes argued that there was no dif-
ference between aduel and a street fight, dueling supporters pointed to the
code of honor as proof that the two had nothing whatsoever in common.
Because a properly executed duel demanded an attempt at reconciliation
first and safeguarded fair, equal, and appropriate conditions of combat if
reconciliation failed, the code of honor was not an instigation to violent
crime, but society’s best defense against violent crime.®® One Argentine
congressman in 1917 went so far asto argue that if ordinary citizens could
be instructed in the “laws’ of honor and dueling etiquette:

[W]e would be able to prevent half of the deaths that occur in the country,
almost al of them produced in bar fights [peleas de almacén y de pulperia],
in the Sunday get-togethers of the common people. [If] everyone knew that
by settling their disputes in strict accordance with the provisions of the code
they would be exempt from criminal responsibility, . . . the duels that would
occur would be carried out in a much less dangerous and definitively more
civilized manner.®

For its champions, therefore, a properly conducted duel could not be acrime
because the code of honor was designed to prevent any possibility of crim-
inal intent. By the same token, the duel could not be an act of barbarism
because the code was also a fundamentally civilizing force. Adherence to
protocol forced a man to dominate his momentary anger; to submit to the
arbitration of seconds; to meditate on the offense committed and its prop-
er reparation; to confront his adversary coolly, face to face, in conditions
of rigid equality; and to accept the outcome of the duel as final. In short,
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although the duel might appear on the surface to be an act of violent pas-
sion, therules of honor actually made the duel a quintessential exercisein
self-control and the domination of violent passion.” Or this, at least, was
the argument.

The Question of Criminality

Both advocates and enemies of the duel took their positions seriously and
considered their arguments carefully. Yet this fundamental question—
whether the duel was right or wrong—in fact rarely dominated debate. Far
more time was spent questioning if it was proper or even possibleto crim-
inalize a practice that society generally condoned and that lawyers, gener-
als, senators, and even presidents engaged in regularly. Opponents found
nothing more galling than the fact that duelists could kill or maim with
impunity, making a farce of the penal code's supposed protection of the
individual’s right to life and physical integrity. Supporters, for their part,
were no less troubled by the fact that an unenforced and unenforceable law
technically branded them as criminals, and they, too, asserted that the empty
prohibition undermined the legitimacy of society’s basic laws and institu-
tions. So argued Argentine penalist Rodolfo Rivarolain 1890, supporting
aproposed criminal code that would have removed the prohibition on du-
eling: “Any law that attempts to repress the duel will lack all prestige; it
will bealaw contrary to sentiments deemed honorable and gentlemanly.”

In Uruguay as well, this question of respect for the law underpinned a
1908 bill to decriminalize the duel entirely. (A modified version of the bill
was approved in 1920, making Uruguay unique in its leniency.)”? The au-
thor’s justification of the 1908 bill chose deliberately not to address the
morality of the duel, but focused instead on the social and moral cost of
maintaining laws that no one enforced:

In this opportunity it is of little importance to me whether or not [the duel]
deserves punishment, whether or not it is considered theoretically a crime;

70. Rep. Terrain Republica Oriental del Uruguay, Diario de sesiones de la H. Camara
de Representantes, vol. 271, 21 May 1919, pp. 44-45.

71. Rodolfo Rivarola, Exposicion y critica del Codigo Penal de la Republic Argentina,
vol. 2 (BuenosAires. Lajoune, 1890), 76, cited in Sandra Gayol, “Duelos, honores, leyesy
derechos: Argentina, 1887-1923,” Anuario IEHS (Tandil, Argentina) 14 (1999): 324. See
also Rodolfo Moreno (hijo), El Codigo Penal y sus antecedentes, vol. 4 (Buenos Aires: H.
A. Tommasi, 1923), 76-81.

72. For adetailed study of the decriminalization debate in Uruguay, see David S. Parker,
“Laley pena y las ‘leyes caballerescas : Hacia el duelo legal en el Uruguay, 1880-1920,"
Anuario IEHS 14 (1999): 295-311. Some of the material that follows appearsin that article.



332 Law and History Review, Summer 2001

what fundamentally mattersis that the application of our anti-dueling statute
goes against “the still powerful force of certain social sentiments,” and as a
result the law is not enforced, the police authorities do not deign to observe
it, and more serious still, even the judges do not duly implement it.

A law in these conditions is a law that perturbs society; it is a disruptive
law, itisalaw that, without repressing or preventing the duel, causes the judg-
es charged with its enforcement to make a farce of their august mission, re-
fusing to proceed in some cases, accepting as true the most absurd declara-
tions of innocence in other cases, and in all cases refusing to prosecute.

... Maintaining these penal dispositions obliges our criminal judgesto only
pretend to perform their duties, and opens them to public discredit aslessthan
upright, impartial, and worthy of the post they exercise.”

These ideas were seconded by Representative Juan Andrés Ramirez in a
1919 debate on the modified version:

All of ustoday share the same complicity, because no one sincerely sees [du-
elists] as immoral or crimina men; nobody refuses to shake the hand of a
duelist, or to invite one into his home, or to sit one down at his table. Duel-
ing raises absolutely no social alarm, . . . and therefore, to sustain criminali-
ty in a situation where society impels the crime and later abets the criminal,
is purely and simply atrue hypocrisy.

... Periodically, our magistrates decide that alaw against dueling exists.
They make one, two, three attemptsto enforce it and then give up, understand-
ing that it is absolutely impossible to make the laws effective. Isit possible,
then, to say that it strengthens the dignity of the administration of justice, that
it favors public order, that it moralizes the society, to fight to sustain laws that
oblige the judges either to subject themselves to ridicule or to disregard du-
ties that their position obliges them to carry out?™

Opponents of the duel firmly agreed that its impunity undermined respect
for the law. Indeed, both sides diagnosed the legal dilemmaidentically. But
critics of dueling challenged the assumption that the laws against it went
unenforced because they were unenforceable. Whereas supporters saw
magistrates powerless to assert their authority, opponents saw complicit
magistrates who willfully refused to prosecute the powerful. Supporters
argued that the public unanimously refused to see dueling as a crime, while
opponents argued that public opinion could easily be swayed by a more
aggressive application of the law. Uruguayan legal scholar José Irureta
Goyena put it succinctly in 1908:
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Everyone, or almost everyone, repudiates the duel; no one, or almost no one,
actually refusesto duel when the moment comes. . . . | am convinced that this
contradiction in the psychology of the people would be far less widespread
if the laws designed to repress the duel were enforced. . . . What objective
reason, apart from one's conscience, can acitizen invoke to refuse a duel, or
to abstain from provoking one? Respect for the law? But if the law [against
dueling] is an abandoned ritual, notable only for the number of timesit has
been violated?"®

Irureta understood why duels occurred and agreed that the courts offered
little redress for victims of libel and defamation. With so many good rea-
sons to duel, people needed an excuse not to duel, and the only way to
provide that excuse was for the authorities to enforce the existing crimi-
nal sanctions diligently and without exception.’ (Ironically, one judge took
his advice to heart and on June 4, 1908, ordered the arrest of Irureta Goy-
ena himself for serving as a second in a duel between Alberto Guani and
Juan Andrés Ramirez, one of his closest friends and political allies.)”

Perhaps most interesting of all was the position of those who stood in
between the two extremes, the many who agreed that dueling was an anach-
ronism in need of abolition yet remained averse to the idea of treating
duelists as criminals. As one frequently cited Spanish expert said: “It is
difficult to determine how duelists should be punished: since they are hon-
orable men it would be cruel to deprive them of their liberty, yet fines are
useless.” ® Unable to countenance either stricter repression or total impu-
nity, these moderates found themselves in the uncomfortable position of
having to accept and even defend the gap between law and practice. They
sought a magic balance between repression and realism, in much the same
way that modern legislators confront the issue of tobacco. Then, as now,
that balance proved illusory.

The moderates were many and included not only those who had never
fought a duel but also a surprisingly large number of active duelists, them-
selves ambivalent about the morality and efficacy of the practice in which
they engaged. They shared the general belief that the duel was wrong but
inevitable, a sort of original sin that could not be abolished until people’'s
ideas of honor changed, or until effective legal sanctions could be devised
that would rid the society of insult and defamation. They did not, howev-
er, accept the idea that the laws on dueling should legitimize the practice.
Argued Uruguayan congressman Ismael Cortinas in 1919:
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I can accept that the duel is a necessary evil; but even accepting that, | be-
lieve that we cannot in any way give up theright to try, by means of the law,
to make sure that this necessary evil hasthe fewest possible repercussions, . . .
because that is the mission that the people entrust us with as their represen-
tatives.

... Todo otherwise. . . would be to declare that humanity is incorrigible
and that there does not exist even the remotest possibility of fostering an
acceptable system of human conduct. Luckily, not everyone thinks this way,
and there are those who believe that through concerted propaganda and per-
sistent action we can come to moderate the aggressive instincts inherent in
human nature, subordinating them to the tranquil and serene judgments of
reason and justice.”

In some ways, the distance separating Cortinas from decriminalization
advocate Ramirez was surprisingly slight. Both men publicly described the
duel as an unfortunate practice, and both agreed that the prosecution of
duelists under existing statute was unlikely, given the state of public opin-
ion. The two men therefore differed not in their view of the duel but in their
view of the law itself. For Ramirez, law had to reflect social reality, and
any law that lacked public support undermined the legitimacy of al laws.
For Cortinas, law should spring from the enlightened legislators' sense of
right and wrong. For Ramirez, the purpose of criminal law was to codify
what society as a whole already believed to be correct behavior and to
protect that society from those who would violate the norm. For Cortinas,
the purpose of criminal law was to improve society, to civilize it, to make
it better than it was. Cortinas understood that it would take time for that
general moral improvement to come (indeed, he himself had fought at least
one duel), and he was less bothered by good laws going unenforced than
he was by unfortunate habits and prejudices acquiring the force of statute.
The position of Ramirez, the dueling advocate, was paradoxically the less
elitist of the two: in arguing that law was a product of society rather than
atool to improveit, he rejected Cortinas's assertion that the legislator was
asort of superior being with amoral duty to decide what was best for the
people. Herein anutshell was the classic conflict between the eighteenth-
century belief in the perfectability of man through the instrument of en-
lightened law and the nineteenth-century Romantic search for more organic
constitutions, in keeping with each society’s idiosyncrasies.®
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Sesé, Larrafiagay Cia., 1906), 74—77. On the broader issue of Romanticism in Latin Amer-
ican legal philosophy, see Adelman, Republic of Capital, chap. 7 (esp. 167-72).
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Was Ramirez sincerely concerned about the erosion of respect for laws
and magistrates, or were his arguments a disingenuous smokescreen? Many
opponents of legalization believed the latter and wondered out loud why
there was no similar clamor to legalize other seldom-punished crimes such
as gambling, abortion, and prostitution. Certainly dueling was unique in-
asmuch as it was by virtual definition a crime of “gentlemen,” and the
“public” that refused to condemn the duel carried rather more weight than
the public that refused to condemn more typically lower-class “crimes’
such as vagrancy and public disorder.8 In other words, the very definition
of public opinion employed by dueling advocates betrayed a stongly elit-
ist vision of social reality.?

Still, class prejudices a one do not adequately explain why the criminality
of the duel posed such a difficult problem for so many people. In Spanish
America as elsewhere, the duel raised several unique legal questions that
permanently divided the community of experts, and this in turn made du-
eling an especially difficult crime to repress. First and foremost was the
inability of penal scholars to agree on exactly who or what the duel was a
crime against. There were three schools of thought: 1) that the duel was a
“crime against persons,” meaning, obviously, that the person killed or in-
jured in aduel was the victim against whom a crime had been committed;
2) that the duel was a “crime against public order,” meaning that society
as a whole was the victim, and both duelists were culpable; or 3) that the
duel was a “crime against the administration of justice,” because, when
duelists settled disputes of honor by their own hand, they usurped powers
that properly belonged to the courts.® This was by ho means a purely ac-
ademic matter of where the duel appeared in the penal code: the definition
of the crime directly affected how, and under what conditions, duelists

81. On the question of the criminalization/decriminalization of abortion in Uruguay, see
Graciela Sapriza, “Mentiras y silencios: El aborto en el Uruguay del novecientos,” in His-
torias de la vida privada en el Uruguay, vol. 2, El nacimiento de la intimidad 1870-1920,
ed. José Pedro Barran, Gerardo Caetano, and Teresa Porzecanski (Montevideo: Ediciones
Santillana, 1996): 115-45.

82. Piccato goes so far as to argue (following Habermas) that the duel in Mexico was a
key factor in the creation and legitimation of a“public sphere” restricted to the community
of “men of honor.” Piccato, “Politics and the Technology of Honor,” 343-45. See also Gay-
ol, “Duelos, honores, leyesy derechos,” 327-30.
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Cultural, SA., 1939), 367-68; Evelio Tabio, Comentarios al Cédigo de Defensa Social, vol.
8 (Havana: Jestis Montero, 1950), 297-99. Those who looked to European models noted that
the Italian penal code chose to treat the duel as a crime against the administration of justice.
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might or might not be prosecuted. For example, if the duel was considered
acrime against public order or against the administration of justice, then
the legal rationale for punishing the mere issuance or acceptance of achal-
lenge became much stronger. All participantsin aduel could be held equally
culpable, including the seconds and the attending physicians, no matter
what the outcome of the encounter. Some legal experts felt that such an
interpretation was necessary. After all, only by viewing the duel asacrime
against society or against the state could you successfully combat the ar-
gument that both duelists voluntarily chose their fate. Furthermore, if the
law considered the challenge as great a crime as the duel itself, then po-
lice were empowered to intervene energetically before any duel actually
took place and to proceed against the seconds as well. In other words, this
interpretation gave authorities the preventive and repressive tool s they oth-
erwise might lack.

But most opinion makers found this legal interpretation unconvincing.
First, it was hard to make a realistic case that the duel disturbed public
order, when most duels took place in isolated spots during the wee hours
of the morning with little danger to anyone but the participants.®* The usur-
pation of authority argument was in some ways the stronger one; howev-
er, in the many cases where duels arose for offenses too trivial to be con-
sidered crimes, it was hard to argue that any function of the state had been
usurped.® Furthermore, as another theorist cleverly pointed out, if duel-
ists were to settle defamation cases privately by hitting each other with
sticks or running a footrace, it would be difficult to contend that their be-
havior was criminal, even though the intent to undermine public authority
was clearly manifest.®® In the end, opponents of dueling were left with one
and only one viable legal rationale for criminalization: that the violence
of the duel and the possibility of death or serious injury made the practice
a‘“crime against persons.” The problem with this definition, however, was
that the legality or illegality of the duel became more dependent upon the
outcome of the encounter.

Some legal experts were deeply troubled by the idea that chance should
play such an important role in determining the criminality of the duel.®’
Yet this legal interpretation may have approximated most peopl€e’s sense
of right and wrong in such matters. When a duel resulted in death or seri-
ous injury, the public outcry sometimes led to a call for prosecution.® In
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Law, Honor, and Impunity in Spanish America 337

the majority of duels, however, the physicians stopped combat after the first
significant sign of blood and then—if we are to believe the satirical ac-
counts—the combatants went off to have a sumptuous banquet to celebrate
their reconciliation. Only the most dedicated opponents of dueling believed
that anyone deserved to be treated as a criminal in such circumstances.
Indeed, most of those who thought about the issue believed that dueling
was a serious social ill and that dueling under perilous conditions should
be a crime, yet those very same people were just as likely to approve of
the conduct of individual duelists and seconds and to generally support the
manner in which the codes of honor dealt with personal conflicts. Certainly
few had any inclination to prosecute seconds who conscientiously carried
out their duties as conciliators.

Two Uruguayan duels, both fought in the first half of 1908, illustrate per-
fectly thisambivalence. In thefirst, infantry lieutenant Arturo Gomezakilled
another officer in a duel fought with revolvers. The conditions of the duel
were extraordinarily severe: the men were to exchange shots at a hundred
paces and then advance three paces with each subsequent shot until one of
them fell. Gomeza, furthermore, was well known for his marksmanship.
When details of the duel came out, the local press unanimously called for
the arrest of both Gomeza and the seconds who had agreed to such danger-
ous terms, and the papers harshly criticized a low and uncertain prosecu-
tion.® In the second, afirst-blood saber duel between two university student
leaders left both with a few minor cuts and scratches. In an obvious effort
to teach them alesson and to set an example, the judge had both duelists and
two of the seconds detained and requested that the other two seconds be
stripped of their parliamentary immunity. To make matters worse, he sent
the prisoners to jail rather than holding them at the police station, forcing
them to endure harsh conditions in rough company. He then took his time
signing their release papers, arguing that the men should not be treated dif-
ferently from anyone else. In this case, the reaction of the press was quite
the opposite. The judge’s actions were widely denouced as arbitrary and ir-
regular, even abusive.® “Never has[ajudge] proceeded in such amanner with
persons of acertain [social] condition,” complained El Sglo, noting that these
“distinguished university students.. . . have beentreated . . . with arigor pre-
viously only employed with individuals accused of serious crimes.”

89. El Pueblo (Paysandu, Uruguay), 3 June 1908, p. 8; La Tribuna Popular (Montevid-
€0), 27 June 1908, p. 2; El Paysandu, 15 June 1908, p. 2; 19 June 1908, p. 2. The 19 June
editorial, reprinted from L’ltalia al Plata (Montevideo), explicitly contrasts the dilatory
prosecution of the Gomeza duel with the unfair detention of one of the seconds in yet an-
other first-blood saber duel in Montevideo that very same month.

90. La Tribuna Popular (Montevideo), 18 May 1908, p. 6.

91. El Sglo (Montevideo), 21 May 1908, p. 1.
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It is easy to understand why makers of public opinion should treat these
two duels so differently, yet herein lay the problem for prosecutors. In moral
terms, considering both the intent of the participants and their adherence
to the letter and spirit of the “laws of honor,” the two duels were indeed
quite different. In legal terms, however, the crimeswere identical. If judg-
es and prosecutors left the second duel unpunished—as most people be-
lieved they should—they risked undermining their authority to prosecute
the first.

Responses and Outcomes

This moral ambival ence contributed to the duel’s continuing impunity, but
it also gaveriseto avariety of proposals designed to tame the duel, asleg-
islators across the region sought the elusive chimera of honor without vi-
olence. Some wanted to prohibit newspapers from publishing the actas of
duels, awidespread custom that critics believed dignified the practice and
incited some peopleto issue challenges gratuitioudly, in order to win aname
for themselves.®? Others called for more concerted anti-dueling propagan-
da, and almost everyone spoke in favor of legal reforms that would pro-
mote the aggressive and effective prosecution of defamation, insult, and
other “crimes against honor.”

Perhaps the most popular proposed reform was the establishment of
compulsory honor tribunals to rule upon the kinds of conflicts that ordi-
narily might be settled on the dueling ground. Honor courts had existed in
one form or another for centuries, and while they often served as an ap-
pendage to the duel, they had long been promoted as an alternative.® In
the early 1900s, the anti-dueling |eagues that were being established in most
major European cities endorsed the idea, and many men joined the leagues
precisely because they saw in the league-run honor tribunals a respectable
way to solve conflicts of honor without recourse to violence.** Dueling
opponentsin Spain tried in 1908 to include honor tribunalsin areform of
the penal code; they failed, but the idea caught on later in several Latin
American countries.®® In Uruguay, for example, the decriminalization pro-
posal supported by Juan Andrés Ramirez in 1919 appeared certain to go
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down to defeat until its supporters revised the bill by incorporating honor
tribunals. In the amended version, the anti-dueling articles of the penal code
remained on the books, with the stipulation that those provisions would
cease to be applicable only in cases where an honor tribunal of three re-
spectable citizens, one chosen by each side and the third chosen by the other
two, had ruled that sufficient cause for a duel existed.® This compromise
satisfied the moderates’ desire that the duel continue to be acrime (at least
in theory), and many moderates hoped that the honor tribunalswould refuse
to authorize duelsin all but the most serious of cases. In other words, the
law as passed in 1920 held out a ray of hope that duels might actually
decrease rather than increase in the wake of decriminalization.®”

The Mexican penal code of 1929 aso incorporated the idea of honor
tribunals with a crucial difference: unlike the Uruguayan precedent, Mex-
ican honor tribunals could not rule that a duel was justifiable. Because the
tribunals acted as a final authority in matters of honor, their explicit pur-
pose was to prevent duels while at the same time preserving all the con-
ciliatory mechanisms of the traditional dueling codes. The new penal code
made it legal for an offended party to issue a challenge to his antagonist,
allowed both sides to name seconds to represent them, and freed the sec-
onds of all legal responsibility if they succeeded in finding a solution. If
no conciliation could be reached, the law required that the seconds orga-
nize atripartite honor tribunal. The tribunals thus allowed traditional cus-
toms to persist, insofar as conflicts of honor continued to be solved infor-
mally, rather than in the courts. If an actual duel occurred, however (in other
words, if the antagonists failed to convene an honor tribunal or disregard-
ed itsruling), that duel remained a crime.®® Supporters of the reform hoped,
under the new code, that these milder sanctions against dueling would, at
last, actually be enforced.

Honor tribunals were an important innovation only to the extent that they
illustrated the attempt by afew Spanish American nations to overcome the
enormous gap between law and custom. Supporters hoped that the reform

96. Compare the 1908 and 1919 versions of the bill with the final text of the law passed
in 1920. Replblica Oriental del Uruguay, Diario de sesiones dela H. Camara de Represen-
tantes, vol. 194, 16 May 1908, p. 167; ibid., vol. 270, 9 May 1919, p. 390; Republica Ori-
ental del Uruguay, 1920 Registro nacional deleyes, decretosy otros documentos. publicacién
oficial (Montevideo: Imprenta Nacional, 1921), 597-98.

97. See, for example, Rep. Ghioldi in Republica Oriental del Uruguay, Diario de sesiones
de la H. Camara de Representantes, vol. 283, 4-5 August 1920, pp. 196-97. In the short
run, the result of the reform does appear to have been a decrease in the percentage of “gen-
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would curb or perhaps even abolish the duel itself, while at the same time
remain true to the cultural values and practices that underpinned and le-
gitimated the duel. The reform once again illustrated the ambival ence that
the political elite felt toward this practice. On the one hand, most agreed
that it was a barbarous anachronism and a congenital weakness of their
“race.” Yet, on the other hand, they continued to view it as the only avail-
able way to defend their honor in the face of an affront.

Ultimately, however, most Spanish American nations chose not to con-
front the legal dilemmas raised by the duel. Argentina' s Congress repeat-
edly rejected decriminalization while at the same time refusing to enact
stricter repressive measures.®® Even in Mexico the 1929 penal code ended
up adead letter, superseded by a 1931 code imposing criminal sanctions
that again went largely unenforced.’® Uruguay proved uniquely innovative
inits approach to dueling, asit wasin its approach to so many other things.
Elsewhere, the dueling debate did not lead to concrete legal reform, even
though contentious argument arose periodically in Cuba, Peru, Chile, and
several other places. Meanwhile, police throughout the region continued
to find themselves either powerless or complicit in their dealings with
duelists.

In the end, dueling in Latin America was never successfully repressed,
although the practice eventually died out. Explaining the gradual decline
in dueling after about 1930 is not easy, although there are several possi-
bilities. In many countries, censorship during the authoritarian 1930s
guashed the kind of journalistic polemics that so often sparked duels. At
the same time, longer-term transformations in the publishing industry had
the same effect, as papers appealed increasingly to a mass readership more
interested in the sports page than the political page.** Foreign examples
surely played aslarge arolein the decline of dueling asthey had initsrise.
Dueling died out in France, Italy, and Spain while Spanish Americansin-
creasingly fell into the cultural orbit of the United States. And finaly, we
may hypothesize—albeit only tentatively—that politicians in Spanish
Americano longer legitimated their authority asthey had in 1880 or 1920.
Rather than invoking innate superiority, manliness, and courage as the
measure of a leader’s qualifications, politicians may finally have entered
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the age of interest representation and modern, ideologically driven parties.
Still, more research needs to be done before such a conclusion can be prov-
en. No matter how we explain the end of the duel, in some countries that
end came astonishingly late: Peru’'s last reported duel occurred in 1958,
Argentina’s and Uruguay’s both in 1971, and only in 1992 did Uruguay
repeal the 1920 decriminalization law.1%? By that time, duelists had become
something akin to museum relics, when not cause for gentle ridicule, at
least in most countries (Argentina and Uruguay may again be excep-
tions).1% Stories of celebrated duels are now standard fare in journalistic
evocations of the “olden days,” and in the process, of course, the duel as
an institution and the controversy that surrounded dueling have both been
successfully trivialized.*

But in the context of the late nineteenth and early twentieth centuries,
there was nothing trivial about the duel or the dueling debate. Their im-
portance lay on many levels. at the most human level, men often fought
and sometimes either died or killed, allegedly for the sake of honor. For
the widows, children, and friends who mourned the dead, the duel was
anything but trivial. But far more than that, the dueling debate highlighted
widely divergent visions of the meaning and purpose of law in a modern
society. At amoment when Latin Americastood at the crossroads between
patriarchal tradition and imported modernity, between the disorder of the
post-Independence era and the “order and progress’ of the belle epoque,
between comfortable elite rule and the first stirrings of mass society, the
dueling debate uniquely crystallized the contradictions of an age.
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the politically conservative Depression-erainquiry into the death penalty,
the participants in the mid-1950s commission, looking toward a future of
greater civility, found it considerably more difficult to reconcile physical
penalties with ideals of reformative justice. Statutes did not change over
this period, but Canadian penal culture had become much less favorable
toward physical punishment. Decades before an organized abolition move-
ment gathered force in Canada, and a generation prior to the ban on cor-
poral punishment as acriminal or institutional sanction, parliamentarians,
bureaucrats, and academics examined the fit between penal culture and
penal policy and found it awkward but provisionally adequate.

Several historians, looking at different countries and periods, have ana-
lyzed why certain penal practices lingered after the nineteenth-century
retreat from the punishment of the body. Pietre Spierenburg and V. A. C.
Gatrell, both of whom examined the modified retention of physical pun-
ishment in modern states, offer different arguments to explain why these
penal forms persisted in Holland and England. They do agree, along with
other historians and theorists, that an important symbolic break from an-
cient practices occurred when official s whisked whippings and executions
out of the public eye. Palitical leaders deliberately switched their penal sets
from the public whipping post and the town square gibbet to cells and
chambers blocked by penitentiary walls.” But while Spierenburg argues that
a growing repugnance toward pain and suffering made public physical
punishment offensive, Gatrell claims that reframing executions assuaged
bourgeois hypocrites' squeamishness and fears of crowd volatility. They
concur, nevertheless, that late nineteenth-century authorities considered that
it had become vaguely embarrassing for the state to use the body in public
forms of punishment. Randal McGowen, looking at England, adds a po-
litical element to thisanalysis: “ The public execution threatened to expose
death on the gallows for the ambiguous and compromised solution that it
was."8 In each of these accounts, a sea change in feelings, if only among
certain classes, largely explains why a once salutory state spectacle became
amark of inhumanity. But if changing sensibilities and evolving political
rationales explain the departure from ancient ceremonies, why keep up the
act itself? Why and how did modern states reconcile their premodern prac-
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tices (particularly “ old-fashioned” methods, such as whips and nooses) with
their emergent welfarist penal policies?

Norbert Elias's contribution to these debates is considerable. Although
his writings on the history of manners and attitudes toward the visibility
and functions of the body are easily caricatured when applied to the realm
of punishment, it is worth returning to his notion of the “civilisation pro-
cess’ to help explain the maintenance of corporal and capital punishment
in the context of modernity.® Elias was more careful than some of his ad-
herents to stress that “process’ should not be confused with progress be-
cause “interruptions” and regressions transpire from time to time. A man
who had fled Nazi Germany, he was acutely aware that “decivilising” so-
cial and political impulses could push back the “thresholds of repug-
nance.” *° Foreshadowing Foucault, he observed that Western societies un-
derwent a change in attitudes toward inflicting pain, from considering it
tolerable, salutary, and even pleasurable, to sensing that intentional phys-
ical suffering ought to be minimized wherever possible (particularly in
public). Without constant effort to reinforce civility, Elias argued, coun-
tervailing forces of barbarism can and do surface, as late twentieth-centu-
ry outrages like so-called ethnic cleansing illustrate. In other words, bar-
barity does not disappear in nations that consider themselves to be
enlightened: it moves out of public sight and is reconstituted in self-defined
civilized societies.

Elias’'s concept of civilizing and decivilizing processes offers historians
a means to comprehend partialities and contradictions in penal policy.
Unfortunately his early and best-known work presents an image of com-
peting processes, pulling in opposite directions, with cultural refinement
winning over time. There the civilization process is a zero-sum game, in
which more civility spellsless barbarity, and vice versa. His later work, in
which he attempted to come to grips with the “civilised barbarism” of the
Nazi régime, is more helpful for twentieth-century historiansinterested in
the challenge of explaining the long retention of corporal and capital pun-
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ishment in liberal-democratic polities. Elias observed that dominant civi-
lizing processes could coexist with civilization’s partial disintegration: “the
processes of growth and decay can go hand-in-hand but the latter can also
predominate relative to the former.” 1* Other followers of Elias'swork have
called for further reconfiguration of this formulation and proposed that
analysts think in terms of “simultaneous but contradictory” processes that
produce lighter and darker cultural elements of civilization. For Stefan
Breuer, for instance, civilizing and decivilizing processes ought to be seen
as sides of the same coin.*?

Such animageisilluminating only if we abandon the presumption that
civility and barbarity (or “heads’ and “tails’) are precast or easily distin-
guishable to actors forced to choose sides. As the 1937 and 1954 parlia-
mentary commissioners and witnesses revealed, some authorities deter-
mined that whipping and executing criminalswere uncivilized, while others,
invoking the same ideal s, perceived that physical punishment, administered
properly, fostered civility. Making such arguments did not breach the
bounds of credulity to the respectabl e men and women on the committees.
After all, ruthless civilizing offenses, such as the imperialistic missions of
European colonizers, were justified on similar grounds well into the twen-
tieth century.’® When it came to judging the appropriateness of punishing
certain kinds of criminals, however, deeply embedded cultural norms pro-
duced greater certainty about the civility of penal styles. For instance, ev-
eryone who participated in debates over corporal and capital punishment
understood implicitly that treating men’s and women's and youths' bodies
differently was a critical benchmark of a nation’s civility.”* Those who
suggested otherwise were literally dismissed with laughter. Members of
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both committees also agreed that physical punishment had to be carried out
by competent dispassionate workers (prison workers, not refined doctors)
and conducted as far as possible from the public gaze. Thus, it would be
simplistic to characterize retentionists as barbaric and abolitionists as civ-
ilized: committee members on both sides of the debate adhered to shared
norms but they differed over the translation of cultural valuesinto policy.
Subtle shiftsin the criteria for civility occurred over the mid-twentieth
century. According to the 1937 committee, adhering to traditions of Brit-
ish justice and maintaining a firm but fair image justified retaining death
by hanging. Upholding procedural norms was of greater concern to the
1954 committee. By the 1950s, when rationality, objectivity, and scientific
certainty were extolled as ideals of modernity, bureaucratic norms in the
administration of criminal sanctions had become as vital to the impression
of civility asthe nature of punishment itself. Tellingly, the virtues of mod-
ern procedural values and efficient techniques framed the 1954 commit-
tee’s justification for the retention of corporal and capital punishment.
Despite their retentionist recommendations, the 1937 and 1954 inquir-
ies into the nature, administration, forms, and viability of long-standing
penal practices exposed three undercurrents of anxiety and ambivalence
about physical punishment. First, committee members worried about the
extent and nature of pain inflicted on the criminal’s body; second, they were
concerned about the influence of criminal punishments on those who ad-
ministered and observed the infliction of pain and death; and third, they
were uncertain about the messages that ol d-style penal practices conveyed
to Canadians and about Canadiansto the rest of the world (particularly the
British and the Americans). Rather than explore these concerns chronolog-
ically in separate studies of each commission, | examine both committees
deliberations thematically, focusing first on their inquiries about the admin-
istration, personnel, and procedures involved in physical punishment and
second on their assessments of the philosophical and aesthetic qualities of
various penal techniques. Thus | compare the ways in which members of
and witnesses before the two committees struggled to distinguish between
the civilizing and brutalizing effects of pain and death. For the parliamen-
tarians who deliberated in the 1930s, respect for British precedents and faith
in Canadian officials to administer punishment fairly and firmly allayed
fears that death by hanging might be uncivilized. In contrast, members of
the 1954 committee found it more difficult to defend the civility of penal
practices tainted not only by their antiquated image but also by associa-
tion with totalitarian regimes. Only reassurances that justice could be ad-
ministered and delivered with machine-like efficiency, combined with their
reluctance to “soften” justice and invite a potential invasion of American
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criminalsinto Canada, outweighed the 1954 committee’s growing convic-
tion that punishing the body might be inherently uncivilized.

The Investigations

Although punishing the body had never attracted universal support, it was
not until the 1910s that a concerted abolition campaign set the debate for-
mally on Canada’s parliamentary stage. A lone backbencher, Robert Bick-
erdike, focused exclusively on capital punishment and introduced four
unsuccessful abolition bills over the decade. In 1924, another private mem-
ber’s bill sank to defeat. On the corporal punishment front, two important
changes had occurred over the nineteenth and twentieth centuries. First,
prior to Confederation in 1867, colonial governments had begun to restrict
corporal punishment to men and stipulated that floggings be conducted
behind prison walls.*> Second, in a series of amendmentsin the 1910s and
1920s, the discretionary sentencing scope of corporal punishment for men
actually widened, particularly in regard to assaults on females.*¢ Periodi-
cally judicial sentences of whippings or paddlings (usually imposed on
sexual offenders, wife beaters, and robbers) drew public criticism. Yet
nothing comparable to England’s Cadogan Committee (which recommend-
ed in 1938 that judicially ordered sentences of corporal punishment be
abolished) was conducted in Canada.” Whippings meted out to discipline
prisoners did come under fire after the 1938 Archambault report on the
penitentiary system condemned the excessive use of corporal punishment
in prisons.® However, this form of institutionalized punishment escaped
sustained scrutiny in Canada until the 1950s, when the Joint Committee
undertook its inquiries. No significant parliamentary action regarding the
punishment of the body reemerged until 1960, when private members’ bills

15. Former colonies fell under federal criminal justice policy once they joined Confeder-
ation. The Revised Statutes of Canada (R.S.C.) exempted women from judicially ordered
corpora punishment. R.S.C. 1886, c. 181, s. 30.

16. In 1921, whipping was added as a sentencing option for robbery; in addition, both
attempted rape and rape were made punishable by flogging. For a full list of the offenses
subject to judicia whipping sentences at the time of the committee’s deliberations, see Crim-
inal Code of Canada, with Annotations by J. C. Martin (Toronto: Cartwright, 1955), 978—
79.

17. Home Office, Report of the Departmental Committee on Corporal Punishment (Lon-
don: His Mgjesty’s Printing Office, 1938).

18. Canada, Report of the Royal Commission to Investigate the Penal System of Canada
(Archambault) (Ottawa: King's Printer, 1938). Serious rioting at the Kingston Penitentiary
in the early 1930s produced political pressure for the federal government to review pena
policy and to refocus on the reform potential of incarceration.
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began to attract serious attention and government backing. By the mid-
1960s a spirited and well-organized abolition movement gained momen-
tum, prompting Lester B. Pearson’s Liberal government to impose afive-
year moratorium on capital punishment in 1967. As opponents and
supporters of abolition lobbied vigorously, the moratorium lapsed in 1972
and was renewed in 1973. Finally, in 1976, a slim majority of MPs voted
to end Canada’s historic reliance upon execution as the “ ultimate” punish-
ment.*® With considerably less fanfare, and absent public debate or con-
troversy, Parliament had quietly abolished corporal punishment four years
earlier, in 1972.20

The 1960s and 1970s, an era of unprecedented experimentation with
social and political reform, marked the denouement of Canada's historic
reliance on physical punishment. Yet penal culture prior to this period was
not inert. As the 1937 and 1954 committee inquiries indicate, underlying
shiftsin sensibilities, as well as doubts about the intellectual and political
defensibility of capital punishment, helped to make these dramatic changes
thinkable. The first inquiry, a parliamentary committee’s consideration of
the proposal that lethal gas replace hanging as Canada’s method of execu-
tion, recommended that no changes be implemented. The second, an in-
vestigation produced by a joint committee of the House and Senate con-
cerning capital and corporal punishment, was more extensive. Again, the
members recommended that capital punishment be retained; however they
suggested that the electric chair or lethal gas replace hanging. Furthermore,
they argued for the abolition of corporal punishment asajudicia sentence
but advised that it be retained to support institutional penal discipline.
Neither inquiry produced dramatic shiftsin policy. Both corporal and cap-
ital punishment remained in the Criminal Code until the 1970s; and no
method of execution other than hanging was ever implemented. While the
surface of penal practice remained calm over the course of the mid-twen-
tieth century in Canada, committee deliberations document that penal cul-
ture was in flux.

The 1937 Special Committee on the death penalty would never have been
struck had a badly botched execution not pricked Canadians’ consciences.
Sympathy for criminals was scarce in this era of drastic economic losses
and political unrest. By the early 1930s, over a quarter of the work force

19. For further details on lobbying efforts and parliamentary maneuvering, see Strange,
“The Lottery of Death.”

20. In 1954, shortly after the Joint Committee began to deliberate, the Criminal Code was
amended to restrict the number of offenses for which sentences of corporal punishment could
be ordered. Gross indecency, assault on a sovereign, and “assaults on wife or other female”
were removed.
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was unemployed; tens of thousands of recent immigrants were deported,
largely on suspicion of being agitators; and the federal government slapped
sedition charges on citizens protesting relief policies.?* Consistent with its
hard line on civil unrest, the government’s commutation rate for persons
condemned to death sank precipitously by the early 1930s.% Neverthel ess,
a botched hanging of an Italian immigrant did manage to disturb Canadi-
an sensibilities. In 1931 the much-practiced hangman, Radclive, had been
replaced by an accident-prone man, known by his trade name “Ellis.” In
March 1935 he executed a woman in Montreal, along with two male ac-
complices, al convicted as co-conspirators in the murder of her husband.
The men died without incident, but the rope ripped off Tommasina Teo-
lis's head as she plunged from the gallows. Journalists reported that another
of Ellis's accidental beheadings had taken place several years earlier in
Winnipeg. Public revulsion over these grisly mistakes reached the House
of Commons, prompting the federal opposition’s justice critic to suggest
that Canada ought to consider adopting a more reliable method. Canadian
sensibilities about the aesthetics of death had clearly been disturbed.

In 1936 a surgeon-turned-MP, Dr. John Blair, capitalized on those con-
cerns by introducing a bill proposing that lethal gas replace hanging. At
the same time, the Sheriffs Association of Ontario recommended switch-
ing to “more humane methods of inflicting the death penalty.” Blair agreed
to let his bill stand while Justice Department officials investigated juris-
dictions that performed executions by lethal gas. After conducting surveys
and visitsto four U.S. states, acommittee of MPswas struck early in 1937
to consider the Justice Department’s findings.%® Both the committee’s man-
date and the horrifying incident that roused Blair to action provoked par-
ticipants to articulate otherwise unspoken feelings about punishment. The

21. James Struthers, No Fault of Their Own: Unemployment and the Canadian Welfare
Sate, 19141941 (Toronto: University of Toronto Press, 1983); John Herd Thompson, with
Alan Seager, Canada, 1922—-1939: Decades of Discord (Toronto: McLelland and Steward,
1985).

22. 1n 1931 aone, twenty-five men were executed (out of thirty-two condemned to death).
From Confederation to 1930, approximately half of those sentenced to death had been exe-
cuted: over the 1930s, that rate rose to 61 percent, although the per annum rate declined
sharply by the decade’s end. In 1936, the number of executionsfell to fourteen, and by 1940
it sank to nine. Figures compiled from Ministry of the Solicitor General, Capital Punish-
ment: Material Relating to Its Purpose and Value (Ottawa: Information Canada, 1965),
appendix B, table A.

23. On 28 January 1937, “Bill 6, An Act to Amend the Criminal Code (Death Penalty)”
reached second reading, with the recommendation that the issue be studied by a special
committee that was struck on 2 February 1937. The committee (hereafter Death Commit-
tee) met four timesin February and March 1937, tabling its report to Parliament on 17 March
1937.
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committee was to consider first, whether gas was a more effective deter-
rent than hanging, and second, whether this technique was more humane
than death by the drop. In the course of conducting its inquiries, commit-
tee members produced rich evidence of punishment’s cultural components
in Depression-era Canada.

The federal inquiry into capital and corporal punishment in the 1950s
was launched in afar different political and economic climate. An antici-
pated postwar slump failed to transpire; instead Canadians enjoyed new
levels of comfort as employment levels were high and wages grew. While
the federal government in the 1930s had been content to off-load social
problems onto the provinces and municipalities, Ottawa moved boldly to-
ward the central management of the economy, health, and social welfare
by the 1950s.2* The attempt to fine-tune the Criminal Code was akey fea-
ture of this consolidating move. Feelings of shock or revulsion had noth-
ing to do with the Joint Committee’s appointment in 1954. Rather the goal
of streamlining and rationalizing the Criminal Code (key ambitions of
bureaucratic refinement in both Weberian and Eliasian terms) prompted the
committee’swork. As Liberal Minister of Justice Stuart Garson explained,
over four hundred sections had been added to the Code in the half-century
sincethe origina statute had been passed in 1892. Ongoing legidative tink-
ering had rendered the Code “ambiguous and unclear” due to “inconsis-
tencies, anomalies’ and a“ substantial amount of over-lapping and repeti-
tion.”? Once the new consolidated Code was in place in 1956, Garson
boasted, it would be “‘simpler, fairer, and easier to administer than the old
one.’”% |n other words, it would be sleekly modern.

The problem in this drive toward efficiency was that some morally con-
tentious issues defied hard and fast rule making. Garson tossed what the
legislative reform committee had considered to be the most troublesome
issues into the lap of ajoint committee of the House and Senate. Its task
was to review current legislation on capital punishment, corporal punish-
ment, and lotteries and to recommend whether or not policy changes were
advisable. Garson explained this odd three-part mandate to the House:
“these questions are of such paramount importance that they could and
should not be dealt with merely as incidental s to the consolidation or revi-
sion of the current Criminal Code.”?” Even aside from its duty to evaluate

24. Donald Creighton, The Forked Road: Canada 19391957 (Toronto: McClelland and
Stewart, 1976), 107-9

25. Canada, House of Commons, Debates, 15 December 1953, 943 (hereafter Debates).
Work on overhauling the Criminal Code began in 1948 and was completed in 1956.

26. Lay Police Magistrate Haig-Brown, quoted in Debates, 13 August 1956, 7489

27. Stuart Garson, Debates, 15 December 1953, 941. The legal defense of insanity was
the fourth issue left unresolved in revisions to the Criminal Code.
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Canada's laws on gambling, this committee’s scope of inquiry was con-
siderably broader than that of the 1937 committee. Although it was not
granted the status of afull-blown royal commission (like the four-year U.K.
Roya Commission on the Death Penalty that reported in September 1953),
its 1,814 pages of minutes affirm that this was no mere cursory review.
Perhaps more than any of the participants had intended, it became arecord
of conflicting emotional and cognitive stances on the place of violence and
punishment in this economically buoyant but politically cautious era.?®

Charged with examining the techniques and administration of both le-
thal and nonlethal forms of physical punishment, the M Ps and senators on
the Joint Committee were expected to advise the government on future
legislative policy (including the possibility of recommending the abolition
of corporal and capital punishment). Through the 1954 committee's sur-
veys and interviews—over one hundred hearings with judges, lawyers,
wardens, former prisoners, doctors, and academics—Canadianslearned in
detail how often, and according to what procedures and techniques, cor-
poral and capital punishment was administered. This was news even to
criminal justice insiders. Prison functionaries had always been obliged to
keep records concerning corporal punishment imposed in the course of
enforcing prison discipline, but neither the history of judicially ordered
whippings nor the administration of capital justice had been documented
systematically. On discovering disturbing evidence of bureaucratic short-
comings, committee members voiced concerns that ranged beyond criti-
cism of spotty bookkeeping: if criminal justice turned out to be inefficient,
irrational, and unfair, then perhaps it was as chancy as gambling. Over the
course of questioning witnesses on matters as disparate as bingos and elec-
trocution, unsettling parallels between games of chance and the infliction
of physical punishment emerged. Although the committee’'s final reports?®
overlooked those embarrassing similarities, several witnesses and dissent-
ing committee members openly hinted that physical punishment was evi-
dently meted out in alottery-like, rather than evenhanded, fashion. If this
was the case, aminority of dissenting members argued, then a country that
extolled the merits of civilized justice could not defend its retention. How-
ever, the majority recommended that imposing stricter regulations for the
administration and delivery of punishment could render whipping and hang-
ing defensible.

In both investigations, one conducted during the Depression and the other

28. Donald Creighton sums up the period effectively when he says that the post-war de-
cade was “a sober and conventional period which kept the law and retained established cus-
toms.” The Forked Road, 245.

29. The committee presented its final reports on each of these three issues separately.
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carried out after the Second World War, politicians, academics, bureaucrats,
medical experts, and representatives of penal and welfare organizations
presented a spectrum of opinions on one key question: were these forms of
punishment, inflicted according to these procedures, consistent with mod-
ern, civilized modes of criminal justice? Evaluating consistency was not sim-
ply a matter of logic, although evidence of inconsistencies and inequities
in administration certainly disturbed all participants. Determining the right
fit between a self-proclaimed civilized nation and its penal techniques was
also amatter of aesthetics, not unlike the fit of adress or suit. For instance,
committee members and witnesses believed that corporal punishment did
not suit women. Penal fashions might have been changing with the rise of
welfarist penality, but classic styles of punishment retained a traditional
appeal. Tearing the heads off criminals apparently would not do, but could
putting the worst criminal s gently to sleep deter murderers? Did sparing the
rod in favor of therapeutic treatment only spoil young hoodlums? Despite
both committees’ unemotional conclusions about physical punishment’s
high-minded meritsin civil society, the poetic justice of inflicting pain and
death retained a powerful hold on the investigators minds and hearts. By
the 1950s, participants in the Joint Committee were prepared to consider
execution techniques that seemed more civilized than the noose, and they
also recommended an end to judicial sentences of whippings, but they had
not weaned themselves, nor their fellow Canadians, from a long-standing
conviction that capital and corpora punishment suppressed crime. Doubts
had multiplied since the 1930s but the criminal’s body remained a compel-
ling object for punishment, as long as the techniques and administration of
pain and death could be rendered fair and efficient.

Searching for the Right Fit: Administration, Personnel, and
Procedures

While bureaucracies are not exclusively modern artifacts, a specific set of
ideals concerning their administration is. Modern aspirations of efficien-
cy and rationality became the dominant logics of political, economic, and
civic life by the early twentieth century. From bringing up babies to attach-
ing headlampsto Model-T Fords, logical functional distinctions and strict
adherence to rules became shibboleths of modern Western societies. We-
ber’s metaphor for this emergent mentality was the “iron cage of rational-
ity,” animage that sociol ogists such as Elias rejected. They considered that
bureaucratic ideals comprised only one aspect of the civilizing process and
that the “cage” clearly failed to contain decivilizing tendencies, both on the
part of criminals (who blatantly broke the rules) and the officials respon-



356 Law and History Review, Summer 2001

siblefor determining their punishment, including lawyers, judges, and jus-
tice bureaucrats (whose failures to uphold modern bureaucratic ideals fell
under increasing scrutiny in the mid-twentieth century).® In 1937 and again
in the 1950s Canadian politicians put their country’s administration of jus-
tice to the test of fairness, efficiency, and rationality and found the inflic-
tion of physical punishment to be wanting on al three counts. Indeed, it
seemed that the cage of rationality was embarrassingly flimsy and anything
but iron.

Both defenders and opponents of corporal and capital punishment were
troubled by evidence of sloppy procedures and slipshod workers. And they
were genuinely surprised to learn how executions were carried out. Since
1868 public executions had been outlawed in Canada, a political move that
transformed a highly dramatic act into a strictly scripted technocratic pro-
cedure. Hanging remained familiar to Canadians, largely through popular
memory and popular culture (such as dime novels). Yet the actual proce-
dures and personnel had become mysterious shadow events and characters,
conjured up in newspaper writers' accounts.®! Even theidentity of the hang-
man remained secret, disguised under the “Mr. Ellis’ brand name. One of
the committee'simportant objectives was to determine how Canada’s tech-
niques of inflicting death compared to procedures in other civilized coun-
tries. Investigators anticipated that coolly competent professionals would
conduct modern penal administration, but they were shocked to learn oth-
erwise. As their mandate dictated, if lethal gas, already inuseinthe U.S,,
could be delivered more professionally, then it might well be a more civi-
lized means of putting people to death.

With these criteriain mind, Ministry of Justice bureaucrats surveyed state
officials from Nevada, Colorado, Wyoming, Arizona, and North Carolina,
the first U.S. jurisdictions to use lethal gas.®? In particular, they asked
whether experts were required, or if they employed “aman of the type who
ordinarily served as hangman?’ None of the respondents reported experi-
encing troubl e finding men fit to carry out the job. In most cases, aregular
guard from the penitentiary was recruited, in some states receiving a bo-
nus for his extraduties. Furthermore, subjecting the condemned to hydro-
cyanide gas was fast and effective. As long as the condemned person was

30. Rogers Brubaker, The Limits of Rationality: An Essay on the Social and Moral Thought
of Max Weber (London: Allen and Unwin, 1984). For analyses of the dysfunctionality of
modern bureaucracies, see Dennis Wrong, ed., Max Weber (Englewood Cliffs, N.J.: Pren-
tice Hall, 1970).

31. In England, the privatization of capital punishment subjected executions to the pris-
on regime. According to McGowen what had been “ceremonial and festive” became “ petty,
tedious, and mean.” McGowen, “Civilising Punishment,” 281.

32. Nevada was the first state to introduce lethal gasin 1924. Death Committee, 1.
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securely strapped and the chamber was sealed, the warden of the North
Carolina State Prison stated, “there is nothing left for the executioner to
do except to press the electric switch, and once the [cyanide] pellets fall
into the [sulphuric acid] liquid, there can be no mistake or bungling, and
death isacertainty for the victim.” The Nevadawarden registered his agree-
ment: “No chance for bungling or messy mistakes.”3

In contrast, the committee heard from witnesses who suggested that
hanging required the services of a skilled craftsman. Upon learning that
the Canadian bureaucracy of capital justice had not yet established profes-
sional standards for hangmen, members wondered how applicants were
screened and incumbents evaluated. The committee learned that Canada
retained only one executioner, who traveled around the country dispatch-
ing the condemned. The deputy sheriff of Toronto complained that the lat-
est “Mr. Ellis’ had more than Tommasina Teolis's beheading and the Win-
nipeg mishap to his discredit. Deputy Wills added that he had personally
witnessed another incident in which the hangman had rushed down to the
pit and yanked avictim's legs because he had miscal culated the man’s drop
and failed to snap his neck. One MP, surprised that there was no training
or evaluation of hangmen, surmised that “A new hangman would have to
do it pretty much by guess, wouldn’t he?’ Wills agreed, shocking the com-
mittee and prompting one MP to declare: “that is murder.”* The chanci-
ness of unregulated procedures, not the eventual outcome, clearly prompted
this spontaneous outburst of repugnance. According to committee mem-
bers, Canada had a problem onits handsif it could not find men trained to
do the dirty work of punishment properly.

Evidence of botched hangings was largely anecdotal, however, and con-
tradicted by stories of hangings conducted efficiently. The guards, the chap-
lain, and the executioner were al strict professionals, according to the
sheriff of Montreal, Oscar Bélanger. A man who had presided over twen-
ty-eight executions, Bélanger attested to the speedy procedures that allowed
prison officials to take aman from his cell, escort him to the scaffold, strap
his arms and legs, place ahood over his head, and pull the switch—akind
of lethal ballet choreographed for a five-minute private performance.® In
the end, the committee sided with those who felt that Canada’s hanging

33. Death Commiittee, 4.

34. 1bid., 58-59. Apparently the reigning “Mr. Ellis” had been hired because of his expe-
rience in the Indian Army (where he acquired his skills executing deserters and saboteurs,
one assumes), 62—-63.

35. 1bid., 24. Dr. Plouffe, an alienist superintendent of the criminally insane at Montre-
a’s Bordeaux Prison agreed, but he refused to respond to a question about whether or not it
was difficult for guards and professionals to care for a prisoner for months, only to kill him
or her. Ibid., 58.
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personnel were up to the task. But it suggested that one central penal in-
stitution, staffed and designed to carry out the death penalty with utmost
efficiency, ought to replace the existing system, which stipulated that con-
demned persons be executed in the jurisdictions where they had been con-
victed. At such an institution, practices could be standardized and evalu-
ated more effectively, thereby reducing the risk of mistakes that made the
death penalty seem as barbaric as murder.

By the time that the Joint Committee on Capital and Corporal Punish-
ment deliberated in the mid-1950s, the penal personnel problem remained
unsolved. Executions continued to be carried out by the roving “Mr. El-
lis’ and his ad hoc teams of local helpers, men of uncertain competence
and nerve. But this committee’s mandate was wider than the 1937 com-
mittee’'s, and members devoted more attention to the administrative pro-
cedures that took place long before the death penalty or whippings were
carried out. In Weberian terms, by the 1950s Canadian public leaders ex-
tolled the values of legal formalism and rationality so highly that they in-
vested considerable energy trying to meet those standards in the bureau-
cratic administration of public life. The federal state, buoyed by the
unprecedented powers assumed during the Second World War, enthusias-
tically expanded its scope and its inclination toward self-analysis. Estab-
lishing a joint committee to review corporal and capital punishment was
only one product of the federal government’s broader commitment to
streamline public administration in the 1950s. For instance, in 1956, the
same year that the Joint Committee submitted itsfinal report, another com-
mittee appointed “to inquire into the principles and procedures’ in the
Justice Department’s Remissions Branch presented its criticism of thein-
formality and procedural anomalies in the old Ticket of Leave system.3
In the same period an independent royal commission evaluated the legal
defense of insanity and advised that psychiatric definitions be standardized
and applied uniformly.3” In keeping with these procedural preoccupations,
the Joint Committee members raised similar concerns about the legal and
political administration of corporal and capital punishment.

Although the Criminal Code defined a limited set of crimes for which
judges could order sentences of corporal punishment, and stipulated that

36. In response to the report, the National Parole Board was established in 1958. Cana-
da, Department of Justice, “Committee Appointed to Inquire into the Principles and Proce-
dures Followed in the Remission Service of the Department of Justice in Canada (Fauteux
Report)” (Ottawa: Queen’s Printer, 1956).

37. When members of or witnesses before the 1954 committee raised issues concerning
insanity, the chair or other members typically reminded them that theirs was not the appro-
priate forum for such discussions. For the terms of the Royal Commission’s appointment,
see Debates, 15 December 1953, 941.
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women and children could not be whipped, its application was discretion-
ary. In general, crimes involving attempted or actual physical assaults,
especially those of a hetero- or homosexual nature, carried corporal pun-
ishment provisions, but robberies and physical assaults on women were
included too.%® Whippings and paddlings were also carried out in prisons
as punishment for institutional infractions, as annual prison and peniten-
tiary reportsindicated. Committee members were disturbed to discover that
the rate of infliction, both of judicialy and institutionally ordered corpo-
ral punishment, varied considerably over time and between jurisdictions.®
The only certainty, that women'’s bodies were exempt from physical chas-
tisement, was an axiomatic exemption, barely worthy of note.*’ Inconsis-
tencies on other grounds received closer attention. It became evident that
ajudge could sentence one man to fifteen lashes and another, found guilty
of the same offense, simply to a prison term. Once inside, wardens could
exercise even more discretion, although it was clear that the lash had been
used more freely in the pre-Second World War period.** Even the instru-
ments of pain varied from prison to prison.*? As one committee member
ruminated, “the punishment that might be inflicted in one part of Canada. . .
might be entirely different to what you suffer in another part of Canada
because they used an instrument which inflicted much less pain.”+ Of
course, the opposite was also possible, thereby consigning all imprisoned
men to a lottery of pain.

Getting the right man for the job was just as much a concern when it
came to corporal punishment as it was with hanging. On the one hand,

38. Joint Committee of the Senate and the House of Commons on Capital and Corporal
Punishment and L otteries, “Minutes and Proceedings of Evidence” (Ottawa: Queen’s Printer,
1954), vol. 3, 132 (hereafter, Joint Minutes).
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ral punishment provisions resulted in such sentences. By the 1950s, that rate had dropped
to 1.5 percent. Canada, Joint Committee of the Senate and the House of Commons, “Final
Report on Corporal Punishment,” Journals of the Senate, 11 July 1956, 557d and 557e.

40. Except in jokes, as | discuss below. Section 1060, subsection 4 of the Criminal Code
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amajor source of embarrassment for the federal government. By the time the Ouimet Com-
mittee on the penitentiary services reported in 1969, the practice had ceased altogether.
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other instrument. Since corporal punishment was also carried out in provincial penal insti-
tutions, further variations were possible (usualy aleather lash or paddie of some sort).

43. Senator Muriel McQueen Fergusson, Joint Committee, Joint Minutes, 1:44.
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whipping was neither a matter of expertise nor as unusual a craft as that
practiced by executioners.* Parents, teachers, and military authorities could
all claim some experience wielding paddles, canes, straps, and belts.*> On
the other hand, the object of corporal punishment—to inflict pain—was far
more difficult than death to measure and far trickier to associate with ci-
vility. Medical officers were required to attend whippings, but they were
merely expected to determine whether or not a prisoner was physicaly “fit”
to withstand the punishment. As onejail surgeon testified, it was impossi-
ble for guards to administer ten strokes of the strap without drawing blood.
However, he had only stopped corporal punishment sessions, as he put it,
when he “felt that more damage was being done than was meant to be
done.”* Thus, the hangman’s art could be measured in terms of swiftness
and sureness, but the pain produced by whips and paddles was incalcul a-
ble. If a certain degree of physical “damage’ was required to civilize
ruffians, how much would amount to torture?

Discomfort over the idiosyncratic application of physical penalties ex-
pressed itself in arcane exchanges between members and witnesses who
appeared before the 1954 committee. Unfortunately interviews with former
prisoners who had been punished were not published. But men who super-
vised whippings were permitted to speak in open committee hearings.
Claiming to adhere to strict rules of procedure, wardens averred that they
and their guards were scrupulous. As they pointed out, only the stipulated
number of lashings was inflicted at specified pointsininmates sentences;
medical men called a halt to sessions if prisoners seemed seriously ill;
whippingswere carried out on special apparatusesin private chambers; and
care was taken not to damage the head or vital organs. But when the com-
mittee members pressed witnesses about the infliction of pain, they shat-
tered al faith that professionalism and standardization, two of the hallmarks
of acivilized justice system, governed the delivery of pain. Since one guard
was likely to whip or lash aman harder than another, committee members
worried that prisoners might be subjected to different degrees of pain.
Warden Allan of the Kingston Penitentiary confirmed their suspicions:

44. Inits 1954 interim report, the Joint Committee indicated that the following practitio-
ner’s guide was on order: Charles Duff, A new handbook on hanging, being a short intro-
duction to the fine art of execution, containing much useful information on neck-breaking,
throttling, strangling, asphyxiation, decapitation, and electrocution, rev. ed. (London: Mel-
rose, 1954).

45. As late as 1966, the majority of Canadians still accepted the use of corporal punish-
ment in schools. When asked if they thought that school officials should “ ever have the right
to give pupils ‘alicking’ ?’" 51 percent said yes. Gallup Poll of Canada, Canadian Institute
of Public Opinion, press release, 8 January 1966.

46. Joint Committee Minutes, 657.
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“There is bound to be a variation in the intensity of the strokes. That is
bound to happen; we cannot help it.” His admission sparked a series of
guestions evocative of the modern obsession with detail and precision:

fulton: Itisclear the object isto inflict pain?

a: Yes...

winch: Would you just raise the arm and strike down, or do you
swing?

a: With thelash you have to raise your arm and strike down. With the
strap, you swing.

fulton: Haveyou any regulations which determine the length of the
arc? Could they bring it from the back and over the head?

a: Most of them let the thongs rest on their shoulder and come down
this way.

fulton: Would be mostly a forearm movement?

a: Yes

fulton: And what about the extent of the swing with the strap?

a: That may vary.

fulton: Do you have any regulations or instructions to your own
officers as to how far back they shall carry their arm before they
start the forward motion?

a: No....

chair (brown): The fact remains that it could vary from prisoner
to prisoner?

a: Ohyes, it can vary.#’

Committee members were surprised that ordinary guards, not specially
trained professionals, inflicted whippings and lashings. The option of a
whipping machine (an idea first entertained by Bentham in the late eigh-
teenth century) was briefly considered but rejected on account of possible
malfunctions.”® In the end, the Joint Committee recommended in 1956 that
judicially ordered corporal punishment, unlike the death penalty, could
safely be abolished, not because pain was an inappropriate element in
punishment but because its imposition was “inconsistent and inequitable.”
Squeamish guards evidently “‘went through the motions'” reluctantly,
whereas others indulged their “sadistic impulses’ in performing these du-
ties, which they found not at all distasteful. Neither scenario conformed
totheaims of civilized justice: sure, steady, and dispassionate. Furthermore,

47. Joint Minutes, 5:235.

48. Jeremy Bentham, “Of Circumstances Influencing Sensibility,” Introduction to the
Principles of Morals and Legislation (1780), quoted in Mary Peter Mack, ed., A Bentham
Reader (New York: Pegasus, 1969): 101-6
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committee members seemed embarrassed to have learned that “ Canadawas
one of very few countriesin the democratic world still using corporal pun-
ishment.”*® As atool of institutional discipline, it might continue to play a
role, the Final Report declared, but as a discretionary denunciatory flour-
ish in sentencing, its time had passed.

By the 1950s, efficiency and fairness in the delivery of punishment had
clearly become more important indices of civility than in the 1930s. The
legal administration of the death penalty, a sidelight in the 1937 commit-
tee’'sreview, was of great concern to the Joint Committee. Several key play-
ers in the machinery of capital justice, including a veteran appeal court
judge and Ontario’s public prosecutor, claimed that capital trials and case
reviews were conducted with utmost concern for fairness and expediency.
Thelong-serving chief officer of the Remissions Branch in the Department
of Justice, Michael F. Gallagher, had retired only a year before the Joint
Committee was formed or he might have testified along similar lines. In
1937, when he had aready held the post of chief officer for thirteen years,
he coyly evaded questions about commutation rate fluctuations (specifically
the drop from half to one-third of those condemned to death during the late
1920s and the Depression) by suggesting that the “circumstances of the
individual cases’ accounted for the variations.>® By the mid-1950s, crimi-
nal justice officials could not offer such oblique claims without facing stiff
guestions about procedure and principles.

The MPs and senators appointed to the 1954 committee reflected a na-
tion ambivalent about the death penalty. By the mid-twentieth century
Canadians were amost equally divided between those who favored it and
those who disapproved of it.>* Among committee members, party lines did
not dictate individual views, although socialist Canadian Commonwealth
Federation (CCF) members, notably Harold Winch of Vancouver, were
most dubious about the procedural fairness of capital punishment.? What
united both supporters and opponents of the death penalty was their shared
anxiety over evidence of inconsistenciesin its application. Testimony and
documents that revealed the aleatory disposition of murder cases violated

49. Joint Committee, “Final Report on Corporal Punishment,” 557g, 557f.

50. Death Committee, 36

51. Galup pollsindicated that Canadians' support for the death penalty dropped sharply
over the 1950s. In 1950, 70 percent favored it; by 1960, only 51 percent of Canadians con-
tinued to support the death penalty. Statistics quoted in Department of the Solicitor Gener-
a, Capital Punishment. New Material, 1965-1972 (Ottawa: Information Canada, 1972), 69.

52. The New Demoacratic Party, the political inheritor of the C.C.F., was the only party to
vote consistently in favour of abolition in the 1960s up to the most recent vote in 1986. For
adetailed analysis of the party breakdown in voting, see David Chandler, Capital Punish-
ment in Canada (Ottawa: McClelland and Steward, 1976): 74-144.
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shared ideal s of rule-bound governance, irrespective of members’ opinions
about capital punishment per se.

Criminal justice officials who appeared before the 1954 committee were
pressured more than their 1937 counterparts to reassure members that Ca-
nadian capital justice was administered fairly. As J. A. Hope, the appropri-
ately named Ontario Court of Appeal justice contended, no effort was spared
to ensure that capitally charged defendants received fair trials. For exam-
ple, accused persons were granted the right to challenge up to twenty ju-
rors. The defendant, Hope explained, “may say that there is something
wrong with the preliminaries which led to the calling of these [jurors], that
they are not here ‘according to Hoyle” Hope was similarly confident in
judicia review procedures. As he put it: “We try our best to see that [the
condemned person] gets fair play and the utmost fair play.” The director of
public prosecutions for Ontario, William B. Common, was equally eager to
assure the committee that Crown attorneys were scrupul ous and fair-mind-
ed. For instance, he claimed that Crown officers fully disclosed their cases
to the defense before every trial. “To use acolloquialism,” Common quipped,
“there are no ‘fast ones' pulled by the Crown.”% Both Common and Hope
supported the death penalty and defended the legal procedures that governed
its application. Whether consciously or not, the prosecutor and judge slipped
into gaming argot (Hoyl€'srules, fair play, fast ones) to assert the legitima-
cy of the penal process. Sounding all the world like casino operators, these
officers of the law swore that the “house” (in this instance, the Crown and
the courts) was on the level, and that everyone enjoyed the same chance of
winning or losing solely on the merits of his or her case.

Such high-minded claims were countered by evidence that criminal jus-
tice practices were neither fair nor square. When Justice Ministry bureau-
crats collated their records, it became obvious that execution rates over the
previous decades had bobbed up and down. Persons condemned to death
during the Depression, for instance, had faced greater odds of execution
than at any prior or subseguent point in Canadian history. Data on gender
and capital justice confirmed what many might have guessed: women were
significantly more likely than men to see their sentences commuted. The
ministry did not keep statistics on defendants’ economic standing, but ev-
eryone, including prosecutors, acknowledged that the poor dominated the
ranks of the executed. As William Common ruminated revealingly: “it is
curious that in a vast number of cases. .. we find that persons convicted
of murder arein that unfortunate indigent class. . . " When asked why that

53. Joint Committee of the Senate and the House of Commons on Capital and Corporal
Punishment and L otteries, “Minutes and Proceedings of Evidence, No. 1" (Ottawa: Queen’s
Printer, 1954), 111, 119, 77.
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might be the case, he replied unhelpfully: “It may be a coincidence. | do
not know.”

Death penalty opponent and prominent defense lawyer Arthur Maloney
had a different theory, one that painted capital justice as a game of chance
rigged in favour of the prosecution. As Maloney pointed out, impoverished
defendants rarely employed the barristers of their choice; rather they made
do with the luck of the draw when courts appointed counsel for the defense.
Justice Hope had tried to put this practice in a positive light, reflecting that
it was “aways customary for atrial judge to seek out an able young man. .
. " Maloney, aveteran of eleven capital trials, countered that freshly mint-
ed lawyers appointed to defend accused murderers frequently had no tria
training whatsoever, |et alone capital case experience. Although provincial
legal aid schemes had been implemented in most provinces by the 1950s,
they did not cover the costs of filing appeals. For Maloney, poor men's over-
representation among the executed confirmed that a cruelly rigged crap game
was operating under the guise of the law. When a senator goaded him by
asking if he would prefer murderers to have “a better chance to escape
through legal loopholes,” his reply was blunt: all he wanted was procedur-
al fairness, the cornerstone of justice in a civilized society.

The Final Report, tabled in 1956, cautiously assessed the conflicting ev-
idence and shrank from suggesting radical changes. Despite testimony that
eroded confidence in the administration of capital justice (substantiated by
the Justice Ministry’s own statistics on variable execution rates), the Final
Report advised that doing away with the death penalty would be too risky
at that moment in Canada’s history. First, Canadian civilization had failed
to reach the point at which governments could abolish severe penalties. In
addition, Canada could not experiment with laxity because of its proximi-
ty to the U.S. Several witnesses had cautioned that any relaxation in crim-
inal justice policies north of the U.S. border would effectively announce
open season for “gangsters.”* Resorting to the familiar trope of the Amer-
ican criminal menace to counter considerable evidence of Canadian injus-
tice suggested that death penalty advocates felt as if they were on the de-
fensive by the 1950s. As dissenting left-wing member Harold Winch
cynically remarked: “I cannot help but wonder whether executive clemen-
cy is not based on the flip of a coin; heads you die and tails you live.”%

54. The Final Report summarized testimony on this matter by commenting that profes-
sional criminals were “already hardened” and that they regarded imprisonment merely “as
an occupational hazard.” Joint Report, 545k. Testimony from law enforcement witnesses was
considerably more colorful, however. RCMP Commissioner Nicholson was one of many
witnesses who warned of an “influx of gangsters’ if Canada abolished the death penalty. Joint
Committee Minutes, vol. 15, 626.

55. Canada, Debates, 13 August 1956, 7492
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The Final Report suppressed such images, preferring to picture Cana
dian criminal justice as a complex machine that merely needed to be more
finely tuned to eliminate the risk of malfunctions. For example, ensuring
that the appeal process did not appear to favor some convicts over others
would be critical in the future. Although restrictions limiting appeals had
been relaxed in 1949, the report noted that time limits and procedural com-
plexities still left the “possibility that atechnical slip may deprive an ac-
cused of hisright to appeal.” To avert both “embarrassment and injustice,”
the committee recommended that every capitally convicted person be grant-
ed an automatic right to appeal to the Supreme Court of Canada. Thus it
was hoped that, from an administrative point of view, theinfliction of phys-
ical punishment could be rationalized: corporal punishment could be
confined to a last-resort institutional disciplinary role and capital pun-
ishment could be governed by rigorously fair review procedures. The in-
fliction of pain and death had been hidden away, its functionaries cloaked
in anonymity, but the ineptness and inconsistencies of penal administra-
tion had been exposed through the committee's investigation. With minor
procedural adjustments, they predicted that these blots on Canada’s crim-
inal justice record could be erased. Attempting to reconcile the intentional
infliction of pain and death with Canadians’ self-image as civilized peo-
ples would entail deeper soul-searching, however.

Reconciling Pain, Death, and Civilization

Attitudes toward physical harm are always particularistic, rather than all
encompassing. Forms of violence may be tolerated or even celebrated in
some sectors of social life (such as ice hockey) but deemed inappropriate
in others (such as schoolyards). Prior to the nineteenth century in most
Western jurisdictions, judicial figures and legislators generally agreed that
physical punishment was not only necessary but that it ought to hurt, it
ought to humiliate, and it ought to frighten onlookers. By the mid-nine-
teenth century, that consensus began to break down in the face of criticism
from penal reformers. Whether or not these critics were more concerned
about their own feelings than those of criminalsisirrelevant from the point
of view of the civilizing process. As Elias argued, heightened concern about
those who suffer—the flogged or executed criminal—is always bound up

56. The Final Report emphasized that the Archambault Report’s advice on prescribing
reasonable limits for the use of corporal punishment be observed. Essentialy, it advocated
restricting corporal punishment to acts of violence or insurrection. Joint Report, Corporal
Punishment, 557n.
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with worries about the emotional effects of their suffering on observers—
the people charged with administering punishment as well as the wider
public. He did not define this gradual shift in sensibilities as the root of
humanitarianism, as much as the optimistic might want to interpret hiswork
in that light. After all, searching for more humane ways to put people to
death does not change the penal outcome. For this reason Elias stressed that
civilization “is never completed and constantly endangered.”>” The partic-
ipants in the 1937 and 1954 inquiries struggled to reconcile violent prac-
tices not simply with penal philosophies but with cultural norms about
civility, and both managed to do so. The difference was that the earlier
committee operated in a world where most countries retained the death
penalty, aworld that had not yet witnessed the full horrors of Nazism and
totalitarianism. The 1954 committee, in contrast, conducted its delibera-
tions at a time when notions of human rights and dignity were extolled as
hallmarks of the free world. At the same time, modern science had pro-
vided new and improved ways of delivering death painlessly. Ambivalent
feelings would not preclude punishing the body.

Discussion about criminal bodies in debates about physical sanctions pro-
vides a prime opportunity to chart the cultural undercurrents of punishment.
Devising and revising policies about how to punish is never simply a mat-
ter of calibrating sanctions nor whole-heartedly abandoning past practices;
rather arguments about punishment are culturally embedded and culturally
expressive.® Historians have been curioudly silent on the fact that physical
punishment involves touching human bodies. Historical actors, however,
thought it important to distinguish not only between different types of crim-
inals but different types of criminal bodies. Historians have traced broad
shifts in sensibilities about inflicting pain and death but opinions on the
merits and demerits of corporal and capital punishment have varied signifi-
cantly, most obviously in regard to gendered images of the body. Ordinary
folk and opinion leaders in the nineteenth century clearly thought these dif-
ferences mattered, otherwise the physical punishment and execution of
women and children would not have been outlawed in the nineteenth cen-
tury, while adult men continued to face those sanctions in the twentieth cen-
tury.>® Although Elias considered class differences between elite and plebe-

57. Quoted in Jonathan Fletcher, Violence and Civilisation: An Introduction to the Work
of Norbert Elias (Cambridge: Polity, 1997), 46.

58. For adiscussion of the methodol ogical and theoretical issues such an analysis entails,
see Barbara Hudson, “Punishment and Governance,” Social and Legal Studies 7.4 (1998):
581-87.

59. For exceptions, see Smith, “Civilized People.” Myra Glenn observes in her analysis
of antebellum debates about corporal punishment that advocates associated whipping with
manliness (the ability to withstand pain stoically) whereas opponents argued that it emas-
culated men (putting them in a posture of humiliating subservience). Glenn, Campaigns
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ian attitudes toward violence, he virtually ignored the fact that all societies
make profound distinctions between the cultural meanings of men's and
women's bodies.® Paradoxically these gender normsdid not preserve women
from the death penalty: decades after the whipping of femaleswas outlawed
in most Western jurisdictions, women continued to be executed. The 1954
committee's deliberations suggest that concerns about the visibility of the
female body and its sensational exposure in the act of corpora punishment
explain that paradox. The female about to be whipped was not simply an
object of punishment: stripped to the waist or exposed with her skirts lift-
ed, she was an abject, half-naked, sexualized object and the forced recipi-
ent not only of thewhip but also of the male gaze. In contrast, the condemned
woman stepped up to the gallows fully clothed and sometimes veiled.

As we will see, uncomfortable discussions about women’'s bodies ex-
posed deeper anxieties about the civility of using criminals’ bodies to im-
print penal messages. Members of the 1937 and 1954 committees and the
witnesses they called articulated feelings on matters that civilized people
never raised in polite company. Finding the words to justify bodily pun-
ishment was difficult in the 1930s and even more challenging in the 1950s.
In effect, committee members confronted the disturbing thought that sanc-
tions meant to be salutary and didactic might actually be obscene and
vaguely pornographic.

Exploring new techniques of putting people to death involved the 1937
Death Penalty Committee in cross-border shopping for the latest fashions.
Several witnesses voiced concerns that gas might not be as painless or
efficient asits foreign enthusiasts claimed, but the Justice Ministry’s rep-
resentative, backed by responses from U.S. wardens, stuck to his convic-
tion that gas was “ most definitely the more humane method.” As one war-
den had boasted, “‘our method was farthest advanced in safety from
bunglesome horrors, bothersome, costly preparation, and certainly humane-
ness. "6 Over the course of their deliberations, committee members reached

against Corporal Punishment: Prisoners, Sailors, Women, and Children in Antebellum
America (Albany: State University of New York Press, 1984), 117-19.

60. For criticism of gender blindness in Elias's work, see Jennifer Hargreaves, “ Sex,
Gender and the Body in Sport and Leisure: Has There been a Civilising Process?’ in Sport
and Leisure in the Civilising Process. Critique and Counter Critique, ed. Eric Dunning and
Chris Rojeck (London: Macmillan, 1992): 161-82. In response to Hargreave's critique,
Dunning admitted that he and Elias had “in the past been too silent on questions of gender,”
but that they “needed feminists. . . to point out the unexamined masculinist assumptionsin
[their] work.” Quoted in van Krieken, Norbert Elias, 159-60.

61. C. Claxton, Death Committee, 10. Claxton referred to a 1933 article, “ Capital Pun-
ishment by Lethal Gas,” published in the American Mercury, in which alawyer claimed to
have witnessed executions where the condemned appeared to have endured horrible distress.
Every U.S. warden polled agreed that gas was the most humane method available.
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aconsensusthat lethal gas provided an easier way to go. One member found
the committee's attention to criminals' suffering literally laughable. If the
technique's capacity to reduce distress was to be the sole consideration, he
asked, “why not adopt laughing gas; let the criminal have agood laugh . . .
make it feel pleasant for these criminals to pass out of the picture?’¢? His
joke was a derisive reminder that the prospect of being executed ought to
strike terror into acriminal’s heart in order for its deterrent effect to oper-
ate. Significantly, he used sarcasm to drive his point home. Committee
members were loath to declare outright that condemned men ought to be
mighty uncomfortable at the thought of particular forms of death, but they
were equally reluctant to consider that executions might provide an “ easy”
way out. If that were to be the case, what penal rationale could justify
execution? On this matter, the U.S. officials were unhelpful: they consid-
ered that death was death, irrespective of method. Any higher goal was
doubtful, as Wyoming's warden flatly admitted: “It is considered that this
method will have no more effect as a deterrent on crime than any other
method of capital punishment.” His colleague from Nevada agreed: “ Just
as there is nothing to prove hanging as a deterrent so there is nothing to
prove ‘gas adeterrent.” 3

Setting aside the disquieting thought that the death penalty in any guise
might simply be aform of vengeance, the committee considered whether
or not the prevailing method of hanging could minimize suffering while
maximizing deterrence. For guidance on this matter, members turned to a
man who had never witnessed an execution. Michael Gallagher, the chief
officer of the Remissions Branch of the Ministry of Justice, was the bu-
reaucrat who managed the criminal case review process. He prepared the
final reports in capital cases and advised the cabinet to commute or exe-
cute. Although one committee member questioned why Gallagher was
called to shed light on execution methods (he thought Canada’s hangman
or amedical doctor would have been more helpful), Gallagher testified at
length, and his comments resurfaced in the committee’s final report. He
spoke warmly about the virtues of Canada's “ strong administration of jus-
tice. .. swift and sure” Switching to a new “more lenient” method of ex-
ecution, he warned, would risk Canada’s “excellent reputation.” Hanging
was a solid deterrent because it was part of a venerable cultural tradition
inherited from England. Respectable gentlemen of the law, such as Gal-
lagher, understood this, but, more important, the lowest criminals “ab-

62. Hyndman, Death Committee, 13. Dr. Blair, the bill’s sponsor appeared to have taken
him seriously. Nitrous oxide was unsuitable because it could induce “an excitable convul-
sive condition.”

63. Ibid., 5.



Undercurrents of Penal Culture 369

horred” “the drop” more than any other penalty. Gallagher believed that
the mystique of death by hanging somehow worked on criminals’ minds:
“Thereis not only the conception they have of what actually hanging may
be and probably is, but there is the ignominy attached to it. It is part of a
long and thorough education.” The only typeswho failed to learn were “the
worst in all humanity,” the majority of whom were born outside of Cana-
da, he added pointedly. Here Gallagher was making a thinly veiled refer-
ence to the U.S. Why give up “the stigma of hanging,” a method that ap-
peared to “answer the purpose’ of deterrence, unless Canadians were
willing to risk allowing their murder ratesto riseto U.S. levels? With gun-
slingers running amok south of the border, and the Depression fomenting
civil unrest and radical protest, hewarned, “conditions . . . call[ed] for every
deterrent possible.” ¢

A medical man who had observed eighteen executions at Montreal’s
Bordeaux Jail agreed with Gallagher. Dr. Daniel Plouffe was an “alienist”
who reckoned that most executions were performed satisfactorily. The tech-
nical aspects of hangings interested him less than the impression they made
on the minds of other criminals, however. In Plouffe’'s opinion, the “hor-
ror” of hanging, its"“repugnant aspect,” endowed it with a unique capacity
for general deterrence: “It is the question of giving an example to others;
and when you hang a man, the criminal population and others are under
an impression of horror; and that is what produces in hanging the more
deterrent effect . . . it is what surrounds that hanging.” In other words, it
was uncivilized for a criminal to die horribly, but the deterrent impact of
particular execution methods hinged on their ability to deter crime and
therefore to shore up civilized society. Like most of the witnesses who
testified before the 1937 committee, Plouffe grounded his beliefs in per-
sonal impressions, not scientific data. To solidify his point that hanging,
and hanging alone, deterred criminals, the psychiatrist recounted a conver-
sation he had had with a petty criminal impressed by the death penalty’s
deterrent message. When asked to explain why he had never taken a gun
on his criminal escapades, the prisoner replied, “‘ There is the rope—the
g.d. rope. ... That isahell of agame.’”®

The fact that newfangled methods of causing death came from the U.S,,
in contrast to the ancient English tradition of hanging, was another stroke
against gas in the death penalty committee’s eyes. Members were reluc-
tant to alter Canada’s pena repertoire because influential witnesses believed
that “the rope” had almost mystical powers to instil respect for the law
among British subjects. On the one hand, the Justice Department’s survey

64. 1bid., 31, 33, 38.
65. Ibid., 50.
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clearly indicated that U.S. wardens by the 1930s greatly preferred gasasa
more reliable and less barbaric method of execution; on the other hand, as
one MP observed, “we do have the fact that we have a better criminal record
in this country where they hang people than they have down there where
they do not.” As Gallagher advised, there was no reason to “increase the
present punishment or its horror to the prisoner” but neither was there any
reason to adopt a method “ somewhat more humane, and something which
the criminal would prefer to hanging.” Canada’s success in maintaining a
murder rate lower than that of the U.S. during Prohibition suggested that
“a change to something more lenient could hardly operate as a stronger
deterrent.” The final report emphasized these contrasts between U.S. and
Canadian culture (hinting that the former was less civilized than the lat-
ter) to support its recommendation that capital punishment by hanging be
retained. J. Edgar Hoover's “G-Men” and their Depression-erawar on pro-
fessional criminals gave Canadians even more reason to cling to British
tradition and intimidate gangsters from moving into Canada. As Gallagh-
er queried, “*At this particular time, would it be wise to lessen in any de-
gree, the punishment for crime? | doubt it.”” To further emphasize the cul-
tural cogency of hanging, the final report included a letter from a prison
chaplain who claimed that criminals’ knowledge of the scaffold ritual
hel ped clerics to “prepare them for Heaven.” “Would it be the same with
the lethal gas method? | do not believe it.” Deviating from tried and true
cultural traditions and opting for American innovation would be unwise,
Gallagher concurred, in deference to the British example: “1n England they
still have hanging as their mode of execution.”® The 1937 committee ulti-
mately agreed that if hanging suited the mother country, then surely it pro-
vided theright fit for Canadian penal policy, no matter what deadly inven-
tions Americans might experiment with.

By the time that the Joint Committee began to deliberate in the mid-
1950s, the evils of the Second World War and the rise of communist dic-
tatorships had dramatically shaken faith in the progress of civilization. If
the tidewaters of incivility seemed to have risen al around them, Canadi-
ans congratul ated themselves for having maintained their elevated position
throughout the war and into the Cold War era. In this context the Joint
Committee's task was to decide whether the retention of physical punish-
ment was more or less likely to keep Canadians high and dry atop the plane
of civility. On one side of this issue were those who argued that Canada
had evolved too far to require such old-fashioned sanctions; on the other
were those who claimed that Canada could not risk unleashing the tide of
barbarism, so tenuously held back with stiff penalties. Predictably, com-

66. Ibid., 62, 32, 67, 61.
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mittee members and witnesses took very seriously the fact that England's
Royal Commission on the Death Penalty had recommended that it be re-
tained (while advising that its further use be limited). But just as Canadi-
ans began to feel that the Union Jack might not make a suitable symbol
for an independent nation,%” so English penal fashion no longer dictated
Canadian penal styles quite so authoritatively asit had in the 1930s. When
Canadians looked around the world in the mid-1950s to determine which
other states whipped and executed wrongdoers, they confronted disturb-
ing evidence that they now numbered among the world's least civilized
nations.

Canada’s chauvinistic claimsto civility were especially difficult to main-
tain when it came to sanctioning the use of corporal punishment in the
postwar era. England had done away with judicially ordered sentencesin
1948, and six U.S. states had abolished the penalty. Thus the lash was even
more vulnerabl e than the noose to mutually reinforcing chargesthat it was
both archaic and brutal. When Thorsten Sellin, the world's reigning expert
on the sociology of punishment in the 1950s, testified before the Joint
Committee, he dismissed claims that whipping offenders had the capacity
to reform or to deter. For Sellin, corporal punishment expressed the penal
logic of retributivism, rather than the modern objectives of reform and re-
integration:

[ITts only purpose is to exact vengeance, a sordid motive for punishment,
which has no place in a democratic penal code. As if conscious of this, the
legislator usually hides the whipping post inside the walls of the prison, safe
from public gaze, like the family skeleton. . . . The whipping post belongsto
the trapping of a past age or to the tyrant’s arsenal of weapons.®8

Not only did the infliction of corporal punishment fail to deter, according
to Sellin’s evidence, but it also actually had decivilising effects. First, it
embittered the men who endured it, and second, as Sellin pronounced, it
had “a brutalising effect on those who inflict it.” The executive director of
the John Howard Society applied Sellin’s argument to Canada. If the rec-
ommendations of the 1938 Archambault Royal Commission (which had
called for arenewed commitment to progressive principles of penal man-

67. The promise of adistinctive Canadian flag wasfirst introduced in 1945. Debates raged
into the 1950s and Canada finally flew the maple leaf for the first timein 1965. Jack Granat-
stein, Canada: 1957-1967: The Years of Uncertainty and Innovation (Toronto: McClelland
and Stewart, 1986): 201-5.

68. Joint Committee Minutes, 17:714. Sellin was quoting from his foreword to Robert
Graham Caldwell, Red Hannah: Delaware's Whipping Post (Philadelphia: University of
Pennsylvania Press, 1947). The 1938 Cadogan Committee had similarly concluded that
corporal punishment had no discernible deterrent effect.
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agement) were to be respected, one could hardly expect correctional officers
to administer care one minute and a strapping the next. “Humane person-
nel,” he pointed out, would “find it increasingly difficult to rationalise the
use of the lash or the paddle with the methods now in use in progressive
penal institutions.”

Significantly, the supporters of corporal punishment now wanted to ap-
pear as civilized defenders of a civilized sanction. In an advanced society,
the lash would be used sparingly as a last resort and as an inducement to
reform. Proponents of corporal punishment argued manfully that physical
sanctions and progressive penology were consistent because whipping
could back up welfarist methods, such as probation. And advocates agreed
that corporal punishment was suitable only for specific types of offenders,
primarily male youth. In Ontario Prosecutor William Common’s opinion,
“street corner hoodlums,” “joy-riders,” and “young thugs’ were impervi-
ous to softer methods but cracked once faced with the pain and shame of
awhipping. Delinguent toughs found it impossible to maintain their “anti-
social” attitudes once they were “paddied by a burly policeman or prison
attendant and received a certain number of straps over the buttocks.” But
Common shrank from punitive or sadistic rationales, not to mention allu-
sions to the homoerotic qualities of corporal punishment. As he conclud-
ed somberly, “it is the humiliation and indignity which accompanies cor-
poral punishment which | think is a most emphatic deterrent.” The
punishment of the body for Common was to be felt in the soul and inspire
the development of self-discipline. Respectable men (most of whom as boys
had likely had their hides tanned by parents or schoolmasters) had absorbed
this lesson themselves and they had every reason to believe that strapping
had certain character-building qualities. Some advocates spoke openly
about their personal experiences. W. H. Mulligan, the police chief of Van-
couver and the president of the Chief Constables Association of Canada,
believed, like Common, that corporal punishment had a unique capacity
to humiliate young men into improving. When asked what instrument he
might recommend, he replied: “1 was thinking of my own school dayswhen
we were caned with awillow cane on the hand.” Even the liberal-minded
John Howard Society spokesman admitted that physical punishment could
be an effective means of teaching young men (but not women) right from
wrong. As A. M. Kirkpatrick recounted, “in my school days we were
whipped and sometimes we knew we deserved it and that was all right.” ©

Virtually everyone agreed that corporal punishment, if used at all, had
to be restricted to cocky young men and male prisoners who became vio-
lent or mutinous. No one took seriously the prospect of whipping females,

69. Ibid., 14:599, 603.
70. 1bid., 135-37, 352, 613.
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and most found explicit talk about bodies of either gender and punishment
vaguely embarrassing. Wardens provided committee members with exhaus-
tive details about the placement of prisoners on strapping tables, their im-
mobilization, and the exposure of their bare flesh. Had sexologists or psy-
chiatrists been called as witnesses, they might have pointed out the
voyeuristic and sado-masochistic subtext of such acts.”™ This was precise-
ly the Pandora’s box of barbarous impul ses that Joint Committee members
preferred to keep tightly lidded. Titillating notions popped out at several
points, but teasing and jokes nervously sublimated them. When the presid-
ing chairman asked William Common why youth gang “molls’ were not
“spanked” along with their male compatriots, he rattled the prosecutor,
provoking him to assert that “ assaulting females’ was “more or less revolt-
ing to the average man.” The Joint Committee's unofficial gadfly, Harold
Winch, punched holesin Common'’s chivalrous armor. As he reminded the
prosecutor, the “average” man might very well spank his errant daughter
when she was naughty. And if legislators were so chivalrous, Winch add-
ed, why did they not exempt women from the death penalty? As pointed
asthis heckling was, it still delicately sidestepped the scandal ous prospect
of “burly” male guards strapping or paddling women'’s bare buttocks. The
Joint Committee members confronted the pornographic qualities of phys-
ical punishment again when members debated the prospect of observing
an actual whipping. MP Ann Shipley, one of three women on the commit-
tee, shocked her fellow members when she argued that watching lashes and
whips in action would be more instructive than merely gazing at them and
listening to prison officials describe them. The warden of the Kingston pen-
itentiary politely declined her request, protesting that the prospect would
be “very embarrassing” (to whom, he did not specify).”? Again, the notion
of respectable ladies gawking at stripped men receiving lashings was treated
as something of afarce.” One member kidded that they ought to watch a

71. Given that sado-masochistic rituals often dramatize images of state punishment (ruth-
less prison guards and vulnerable inmates acting out scenes of torture and sexual slavery, for
instance), the line between state sanctions and subversive sexual play are not nearly so dis-
tinct as respectabl e advocates of physical punishment would careto admit. Thisissue hasaris-
en recently in regard to concerns about the possible erotic effects produced by asphyxiation
through hanging. For nineteenth-century penal reformers’ concerns about the sado-masoch-
istic aspects of whipping, see Glenn, Campaigns against Corporal Punishment, 47-49.

72. 1bid., 145-46, 230-31. Winch betrayed his own chivalrous inclinations when he said
that wife beaters were the only offenders for whom he could agree that the lash was appro-
priate. Ibid., 357.

73. The scandalous female onlooker is a conventional trope in critiques of spectacular
punishment’s brutalizing effects. Consider, for instance, Dickens's Madame de Farge or the
female spectators in Hogarth's The Idle Apprentice. On carnivalesque spectatorship, see
Laqueur, “Crowds, Carnival, and the State.”
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hanging while they were at it, and another man piped in that they might as
well see a murder take place if they really wanted to be thorough!

The 1954 committee members’ bantering over issues of pain and death
exposed a deep current of shared cultural convictions concerning crucial
differences between men’'s and women'’s bodies. Furthermore, it raised the
issue of who should and who should not witness the infliction of corporal
and capital punishment. It was one thing for male guards and prison offi-
cials to attend to their distasteful duties but it was out of the question for
respectable people, particularly women, to gaze upon the punished body.
As Garland observes, ideas about punishment are “enmeshed with wider
belief-systems and mentalities, deriving their sense and credibility from
their ability to resonate with established ways of thinking and understand-
ing." " Conversely, someideas seem intuitively to be nonsensical or incred-
ible—jokes. In this instance, acknowledging the sexual undercurrent of
physical punishment was taboo because modern penal mentalities turned
(in Eliasian terms) on privatizing disturbing or inappropriately pleasurable
events and on preserving containment fields for male and female bodies.”™
Even opponents of whipping felt too uncomfortable to address the possi-
bility that the pain of corporal punishment could be twisted into witness-
es sadistic pleasure.”

The philosophical and aesthetic qualities of the death penalty were no
less difficult for the committee to evaluate. Like the 1937 commissioners,
these 1954 committee members recommended that the death penalty be
retained, although some members, such as Harold Winch, dissented. But
thislatter group was more deeply concerned than its 1937 counterpart that
its support for the death penalty not appear vengeful. Indeed, by the 1950s,
retentionists articulated unemotional and high-minded rationales for the
death penalty to counter arguments that sanctioning capital punishment
retarded Canada' s march toward humane enlightenment. In the postwar era
penal critics scored points by accusing capital punishment retentionists of

74. Garland, Punishment and Modern Society: A Sudy in Social Theory (Oxford: Clar-
endon Press, 1990), 198. As he continues, the “social meaning and motivations of punish-
ment” areintelligible only if one decodes the “languages, discourses, and sign systemswhich
embody cultural meanings.”

75. 1 would add historians and penal theorists to the list of those who have declined to
make the sexual aspects of corporal and even capital punishment explicit. Contemporary
historians are not immune from the same social and cultural imperatives that civilized pun-
ishment.

76. Perhaps this accounts for the controversy over newspaper pictures of the Kingston
warden holding a strap and a cat-of-nine-tails. Several members thought it was a public
service to publicize the image, but one member thought that the public was unable to dis-
criminate and would think of the warden as “a pretty grim man.” Joint Committee Minutes,
221-22.
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clinging to barbaric practices favored by uncivilized regimes of the past
and present.”” When the 1937 committee expressed its support for the death
penalty, members were convinced that they stood on solid philosophical
ground; when the 1954 committee recommended retention, members clear-
ly understood that they were on the defensive.

By the 1950s, totalitarian states emerged as the barbaric dystopias against
which Canada’s progressiveness could be measured. Thus, a lawyer rep-
resenting the Canadian Welfare Council appeared before the 1954 commit-
tee and quoted at length from an article by Rabbi Feinberg, a passionate
opponent of the death penalty. “* Our civilisation is challenged by commu-
nism,” Feinberg had declared. “‘In contrast to the amorality of the Soviet
state . . . the western democracies claim that they are identified with eth-
icsand religion. .. .'” It was not enough for states to operate rationally; in
fact, fascist states had shown what the apotheosis of modern efficiency
could produce. The rabbi feared that Canada would pursue a similarly re-
gressive course if it retained capital punishment: “*Once the Canadian
peopl e begin to regard the state as an impersonal, inhuman, monolith apart
from themselves, the state ceases to be a servant and becomes the master—
and we are psychologically on the road to totalitarianism.”” 8

While only a few 1954 committee members advanced religious argu-
ments or made contemporary political observations, most critics of corpo-
ral punishment and the death penalty connected retentionism with retro-
gressive thinking. During an exchange with a doctor who had witnessed
executions, for instance, an MP asked whether he considered hanging a
“merciful death” or “an archaic way of execution.” The doctor replied that
he found it archaic. “And perhaps actually inhuman?’ the MP pressed.
“Actually, yes,” was his reply. Such exchanges, in which old-fashioned
styles of punishment were discursively linked with less civilized approaches
to criminal justice, came up repeatedly in the Joint Committee's delibera-
tions. Of course, imprisonment was “archaic” compared to modern thera-
peutic ideals of healing and reform. But the death penalty, and hanging in
particular, had acquired a uniquely antiquated image by mid-century, when
many U.S. states had switched to lethal gas and electrocution. As one op-
ponent to hanging boasted, “We as a dominion have progressed too far in
the forefront of world leadership to retain this method from the dark ages.”
Thus, if Canada wanted to claim membership among the world’'s most civ-
ilized nations, then it had to confront the fact that retaining the death pen-

77. As members of the Canada Welfare Council pointed out, “most of the West European
and South and Central American countries, aswell assix U.S. states, had abolished the desth
penalty by the post-war era.” Joint Committee Minutes, 409.

78. Joint Committee Minutes, 415, 414
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alty by hanging appeared to leave the country with one foot in the past and
the other in the camp of dictatorships.”

Lest it seem thoroughly out of touch with modern penal methods, the
Joint Committee spent much time evaluating the relative humaneness of
new techniques of death. By the 1950s, lethal gas and the electric chair had
been in use for decades and |ethal injection, atechnique that the 1937 com-
mittee did not consider, had recently made its appearance.®’ While specific
tales of bungled hangings were not the prime focus of the committee's
inquiries, as they had been in 1937, witnesses in the 1950s spoke more
philosophically about hanging as a penalty whose time had passed. Fur-
thermore, like stone cutting or other trades overshadowed by the rise of
modern machinery, hanging seemed to have become alost art by mid-cen-
tury. According to Toronto's sheriff: “Shortly we may . . . find ourselves
in the position of having a considerable number of condemned prisoners
on our hands with no one trained to carry out the orders of the court.” If
amateurs stepped in, he feared that prisoners would be “tortured as they
probably were in the dark ages. . . .” Anecdotal evidence from various
wardens, indicating that some of the condemned dangled for aslong asforty
minutes before dying, suggested that the incumbent “Mr. Ellis” was no
master at the craft himself.8 In contrast, witnesses mentioned that in Eng-
land hanging was still conducted as atrade in which newcomershad to train
as apprentices.2 Asthe Final Report noted, skilled hangmen could conduct
executions “with less anguish to the condemned person” than either gas
or electrocution entailed; unfortunately, evidence of bungled executions had
“indicated that hangings in Canada were not conducted with the same de-
gree of precision as in the United Kingdom.” The rope, a penal tradition
so passionately defended by Gallagher before the 1937 Death Committee,

79. 1bid., 415, 650

80. Members briefly considered the guillotine and firing squad as options but did not take
them seriously. Thorsten Sellin perhaps explained their reservations best when he answered
an inquiry about the guillotine: “it is certainly aquick method but rather a messy one.” Joint
Committee Minutes, 694.

81. Ibid., 451-52. Because of the secrecy surrounding the hangman’s identity, it is
difficult to ascertain who held this position when the Joint Committee met. The Final Re-
port indicated that two provinces (probably Ontario and Quebec) had their own hangmen
who acted as roving executioners for the other provinces. Joint Committee, “Final Report,”
para. 86, u.

82. Respected defense lawyer Arthur Maloney, an opponent of capital punishment, cited
the U.K. Royal Commission on Capital Punishment to underline Canadian shortcomingsin
execution techniques. Officials contended that England had not had a botched execution in
the past fifty years. Joint Committee Minutes, 169. On the craft tradition among English
executioners, see Syd Dernley with David Newman, The Hangman's Tale: Memoirs of a
Public Executioner (London: Pan Books, 1989).
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had become outmoded in Canada by the 1950s. Even the death penalty’s
supporters concluded: “hanging [is] regarded generally as being an obso-
lete, if not a barbaric method of execution.”83

If Canada was to retain the death penalty (and the Joint Committee even-
tually affirmed its necessity), then it required a more up-to-date, humane
method. Technology promised to link modernity to civility. The prize went
to the electric chair on severa grounds, the chief of which was its scien-
tific advantages. Lethal gas was actually the more modern method but its
humanitarian appeal, so great in the 1920s and 1930s, had faded in the af-
termath of the Second World War. Aside from its tainted association with
Nazi mass executions, gas had two significant drawbacks. First, chamber
leaks had exposed prison staff to dangerous fumes; second, evidence had
mounted that condemned personstypically struggled to hold their breath and
thereby suffered along and agonizing death. The electric chair was hardly
foolproof either. Although this execution method had been used since the
1890s, accidents till happened: flesh was burned, hair was set ablaze, blood
gushed out of orifices. Perhaps surprisingly, such “repulsive” results did not
outweigh its potential in the Joint Committee’s mind to deliver death in a
humane manner. Members were impressed that two independent medical
experts, one of whom was a neurologist, determined that electrocution was
“the most satisfactory method.” In keeping with the psychiatric profession’s
enthusiasm for electro-convulsive therapy in the 1950s, expert medical
witnesses assured the committee that “a series of shocks of alternating low
and high voltages’ could deliver death without distress to the condemned
or, just as important, to prison staff. As the Final Report concluded, “it is
the only method of execution whereit could be established that unconscious-
ness was produced instantaneously and that death was painless.” True, the
administration of massive shocks had produced some egregious results, but
the committee was optimistic because “experts maintained that properly
conducted electrocutions would not result in any burning or mutilation of
the body.” Electrocution thus offered everything a civilized country sought
in an execution method: it lessened the margin for human error; the execu-
tioner performed his duty from a distance; and the condemned was launched
into oblivion in a matter of seconds, painlessly and tidily. Even Thorsten
Sellin endorsed electrocution as a highly efficient method.®

83. Joint Commiittee, “Final Report,” para. 91, v. Unfortunately | have been unableto locate
the minutes recording the testimony of the lllinois State Penitentiary warden (on electrocu-
tion) and the San Quentin Penitentiary warden (on gas). It is possible that this evidence was
delivered in camera.

84. Joint Committee Minutes, 694. Sellin responded to a question about whether or not the
“ratio of inefficiency” was as great in regard to the electric chair as it was with hanging. As
hereplied, “I do not recall any case where el ectrocution hasfailed to kill aperson promptly.”
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This idealized image of machine-like efficiency, so appealing in an era
when streamlining dominated architecture and consumer product design,
exerted a powerful hold over acommittee in search of a perfectly calibrat-
ed execution technique. Simple efficiency was clearly insufficient for Ca-
nadians eager to find the most civilized way possible to put criminals to
death, however. Death could be countenanced as a deterrent, but only if it
minimized suffering on the part of the condemned and those assigned to
carry out executions. To proceed otherwise would leave Canadaon all fours
with the most barbaric retentionist countries.®

A further distinction between the 1937 and 1954 committees was the
attention that the latter paid to the witnesses of capital punishment, both
those who participated and those who merely observed the proceedings.
By the time the Joint Committee met, it had been close to a century since
the federal government had determined that public executions were to be
prohibited.®® Consequently, official concern shifted from monitoring crowd
behavior to considering the feelings of institutional witnesses, namely the
condemned person’s fellow prisoners and the men who carried out the
procedure. Committee members were disturbed to discover that these were
not the only observers, however. In some provinces, notably Ontario, Que-
bec, and the Maritimes, executions were carried out in local jailsthat were
typically located in city centers. In smaller locales, where executions were
infrequent, scaffolds had to be built from scratch, and the sawing of wood
and hammering of nails provided a percussive prelude to the ceremonies.
In towns like Woodstock, buildings surrounding the local jail supplied roof-
top vantage points, and towering trees provided perches for impromptu
observers eager to peer inside jail yards.®” Even at larger city jails, like
Montreal’s Bordeaux Prison and Toronto’s Don Jail, both of which had
permanent, enclosed execution chambers, knowledge of an impending
hanging could draw hundreds of spectators whose only visua reward was
adeath notice pinned to the jail door. None of these unofficial participants
wasinterviewed, but criminal justice personnel uniformly depicted onlook-
ersnot simply as*“curious’ but always as“morbidly” interested in proceed-

85. Joint Committee, Final Report, paragraphs 89-93, p, u, v.

86. The amendment was made in 1868 but violated after the Northwest Rebellion. See
Cyril Greenland, “The Last Public Execution in Canada: Eight Skeletons in the Closet of
the Canadian Justice System,” Criminal Law Quarterly 29.4 (1987): 415. The scaffold was
erected at a height of twenty feet inside the fort at Battleford and eight Aboriginal men,
convicted of treason, were hanged en masse, 418-19.

87. Hundreds clamored for perches to witness the execution of Reginald Birchall in Wood-
stock in 1890. Hilda Blake's hanging was clearly visible from behind the fence at the Bran-
don (Manitoba) Provincial Jail in 1899. Frank Anderson, A Concise History of Capital Pun-
ishment in Canada (Calgary: Frontier Publishing Ltd., 1973), 43, 48.
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ings. Unruly crowds—uncivilized witnesses who scandalously derived
pleasure from death—presented a considerable problem for witnesses and
committee members.

Both supporters and opponents of the death penalty were embarrassed
to admit that executions frequently inspired undignified behavior. Repre-
sentatives of the Welfare Council argued that “the brutalising presence of
the death penalty . . . [produced] an atmosphere fouled by the morbidity,
melodrama and horror associated with executions.” The carnival esque
crowd was hardly athing of the past, according to newspaper writers who
covered hangings. For instance, while the committee was deliberating in
1954, a man was executed in the town of Cornwall, Ontario. The Toronto
Sar reported that a crowd of approximately five hundred could see the top
of the scaffold from the street. The reporter dismissed any hope that they
registered the deterrent message: “‘ The crowd, most of them teenagers,
including many young girls, wasin a holiday mood, shooting off firecrack-
ers, joking and laughing for more than two hours before the execution took
place.”® The emotional impact of executions on other prisoners was no
less worrisome. Warden Christie of British Columbia’s Oakalla Prison, a
man who had officiated at three executions, observed the death penalty’s
decivilizing effects on other prisoners. When a hanging was conducted, he
commented, prisoners “tend more to identify with the person being hanged,
and feel anincreased welling-up of amorbid and repressive hatred against
authority and society and all it stands for.”

And finally there were the feelings of prison workersto consider. A long-
serving jail surgeon, Dr. Maclean, told the 1954 committee members that
the pronouncement of a death sentence “converts the county jail from a
reform institution to a house of death. A pall of depression from that mo-
ment falls over staff and inmates alike. . . .” Morbid crowds gathered vol-
untarily to satisfy their curiosity but officials were forced to witness the
proceedings. To illustrate his point, he told the committee about his expe-
rience of having attended a double execution, after which he had to “pick
his way around the evidences of physical revolt |eft by the small audience
of policelmen]. . . . This spectacle was too much for them—for me also—
it was four or five days before | felt able to resume my work.”# The jail
surgeon’s stomach-churning story graphically illustrated that retaining ol d-
style punishment in a supposedly modern country was literally revolting
to those with refined sensibilities.

Given the Joint Committee's concern over the civility of execution tech-

88. Joint Committee Minutes, 409, 648. The article was printed in the Toronto Daily Star,
26 May 1954,
89. Ibid., 576, 647
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niques, its fina recommendation in favor of the electric chair or the gas
chamber, rather than lethal injection, might seem odd. In fact, a genre of
guasi-lethal injection was already practiced in prisons where jail surgeons
sometimes injected condemned persons with morphine prior to execution.
The drugs did not kill inmates, but they rendered them more pliable and
reduced the likelihood of disturbing emotional scenes on the scaffold. One
jail surgeon testified that a higher dose would allow a doctor to “terminate
life very pleasantly, painlessly.” But the prospect of having doctors admin-
ister lethal doses worried witnesses who found the fusion of medicine and
death uncomfortable. For one thing, lethal injection, unlike other available
methods, required close and intimate connection between the prisoner and
the person who injected the needle. Thorsten Sellin was not a medical
expert but he had strong feelings on this matter. In fact, this was the only
point in his testimony at which he identified emotionally with his fellow
professionals: “1 would think that [injecting poison] would be most objec-
tionable to the person who hasto impose that punishment, because it is such
adirect personal contact.” Jail surgeon Dr. Maclean agreed with the soci-
ologist. In comparison to hanging, electrocuting, or gassing—methods that
could be “used from a distance”—drug injection was “too close to the
human element.”® The other objection concerned the status of the individ-
ual who would carry out such an execution. Committee members were
given conflicting advice about the technical skills required to administer
an injection. Dr. Hill of Toronto’s Don Jail considered the procedure so
simple that “alayman could administer it, or the man could administer it
himself.”% Hill’s colleague, Dr. McL ean, thought otherwise. Only a doc-
tor could determine the correct dose, but no doctor, bound by the Hippo-
cratic Oath, would be willing to administer it. “Doctors are in a healing
profession, not akilling profession,” he stressed.

The Joint Committee's Final Report in 1956 confirmed and amplified this
doctor’s argument, emphasi zing that intravenous injection was a profession-
al technique, not a prison worker’s trade. While the talents of men assigned
to hang, electrocute, or gas prisoners were discussed in terms of “compe-
tence,” the Joint Committee spoke reverently about medical expertise. As
the Final Report judged, “an intravenous injection is a delicate operation
requiring the subject to keep absolutely still. . . " Furthermore, “it was not
reasonable to expect a medical doctor to perform a task so repugnant to
the tradition of the medical profession.”®? Thus, lower-class men willing
to don uniforms and undertake disagreeable jobs could legitimately be

90. Ibid., 464, 694, 650.

91. The presiding chairman dismissed the latter prospect on legal grounds. “If he gave it
to himself it would be suicide.” Joint Committee Minutes, 467.

92. Joint Committee Minutes, 650; Joint Committee Final Report, u.
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called upon to perform the distasteful duties of executions, but respectable
members of ahighly civilized profession, garbed in white coats, were above
the nasty business of capital punishment. Once again, the sentiments of
those believed to possess refined sensibilities (as opposed to condemned
persons or uncouth guards and executioners) were uppermost in the Joint
Committee's concerns about the death penalty’s decivilizing effects.

Both the Joint Committee and the 1937 Death Penalty Committee found
ways to reconcile physical punishment with Canadian aspirations toward
enlightened, humane penal policy. But in the process of reviewing prevail-
ing techniques and evaluating alternatives, they dredged up a considerable
degree of cultural ambivalence about these sanctions and their underlying
rationales. Conflicting evidence on the capacity of whips and strapsto re-
form criminals led the Joint Committee to conclude that corporal punish-
ment should play only alimited rolein institutional discipline. In summa-
rizing their disapproval of judicially ordered whippings, the committee’s
Final Report declared that the lash “could only be justified as a punitive,
retributive measure which [is] considered out of step with modern penal
theory.” % The growing gap between techniques and rationales appeared in
discussions about the death penalty aswell. While the quickness and thor-
oughness of capital punishment concerned both committees, they were also
looking for methods that could meet a conflicting set of aesthetic and dram-
aturgical criteria: the procedure had to be painless, clean, and dignified, but
it also had to be sufficiently frightening to inspire respect for the law. Like
Goldielocks's search for porridge, these policy advisers sought an execu-
tion method that was not too hot, not too cold, but just right. In the 1930s
trading atried and true technique for an American innovation seemed too
risky; by the 1950s discomfort with old-fashioned sanctions had grown,
spurring the 1954 Joint Committee to recommend “the modern method of
electrocution.” Redirecting the theatrics of punishment was equally impor-
tant to those who claimed that the death penalty remained a necessary
deterrent. Both committees urged that the sight lines be narrowed and the
general audience be restricted to reading reviews of the performance with-
out attending in person. As al but a few witnesses and committee mem-
bers agreed, transferring executions to central prisons from major towns
and cities would ensure that the death penalty would be carried out “in an
atmosphere of greater decency and dignity. . . .”* Civilizing the death pen-
alty was difficult, it seemed, but achievable.

93. Joint Committee, Final Report on Corporal Punishment, 557g. The Saskatchewan
Attorney-General was more direct: “We consider the use of corporal punishment . .. asan
instrument of unadulterated revenge.” Joint Committee minutes, 783.

94. Joint Committee, Final Report, para. 88, u.
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Conclusion

Penal theorists and criminal justice historians generally agree that modern
nations rejected physical punishment not because they failed to rational-
ize them but because intentional physical harm disturbed sensihilities and
conflicted with changing cultural norms about suffering, which included
the pains of the punished as well as the distress of those performing or
witnessing punishment. As Garland putsit, “our modern sensibilities—or
at least those of the sectors of society which are influential in policy-mak-
ing—have been attuned to abhor physical violence and bodily suffering.” %
What this article indicates, however, isthat refined sensibilities about pain
and suffering could coexist, albeit uneasily, with rationales for their reten-
tion in state punishment. While ordinary Canadians’ feelings on such mat-
ters are difficult to assess, other than through crude measurements such as
Gallup polls, the 1937 and 1954 committees allowed a cross section of
citizens, including parliamentarians, doctors, socia scientists, law men, and
prison workers, to express what they thought about physical sanctions.
Squeamish as many felt, they were skittish about endorsing the abolition
of corporal or capital punishment.

Committee members’ questions and the testimony they elicited suggest
that the term “modern sensibilities’ requires greater cultural and temporal
specificity if it isto have analytical purchase.®® There was a uniquely Ca-
nadian flavor to the ways in which these investigators expressed opinions
about corporal and capital punishment, and those opinions altered over the
mid-twentieth century. Although both committees consulted with U.S.
experts, including Thorsten Sellin and wardens from lethal gas states, they
took their advice with an ounce of maple syrup. In matters of criminal
justice policy, Canadians considered themselves more civilized than Amer-
icans. In 1937, that chauvinism led not to advice that the death penalty be
modernized but rather to the endorsement of execution by the traditional
British method of hanging. In the 1950s Canadian concerns about Ameri-
can gangsterism underpinned retentionists’ arguments that capital punish-
ment was avital form of protection for Canadian society. Committee mem-
bers expressed their elevated sensitivities repeatedly through their
disapproval of whipping women, their inquiries about the degree of pain
and suffering caused by corporal and capital punishment, and their disgust
at tales of incompetent hangmen. Yet their worries did not translate into

95. Garland, Punishment and Modern Society, 281.

96. For a critique of ahistorical analyses of emotion, see Randall McGowen, “Revisiting
the Hanging Tree: Gatrell on Emotion and History,” British Journal of Criminology 40
(2000): 1-13.
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certainty that Canada could dispense with punishing criminals’ bodies.
These men and women of distinctly modern sensibilities rationalized the
retention of corporal and capital punishment in part because older penal
certainties held but also because uniquely Canadian rational es appeared to
justify their retention.®”

Both committees expressed “modern” sensibilities about physical pun-
ishment, but their political, economic, and cultural reference points differed.
That the 1954 Joint Committee expressed slightly different concerns than
did their earlier counterparts was more than the product of the committees
distinct mandates. Rather, these subtle differences underline the importance
of historicising more precisely what we mean by “modern” when we talk
about sensibilities and mentalities. By the 1950s, members and witnesses
were exercised about procedural fairness and administrative efficiency and
deeply concerned about the vicissitudes of discretionary justice, mattersthat
barely elicited comment in the 1937 committee’s proceedings. Another
distinction was the Joint Committee's respect for experts and the promise
of science, whether it manifested itself in the design of fool proof electric
chairsor in curesfor psychopaths whom less civilized people might whip.
Finally, despite the Second World War'sterrible toll, the 1950s was a much
more optimistic and ambitious (not to mention more prosperous) decade
in Canada than the glum 1930s, during which economic disaster and po-
litical unrest drained compassion for criminals.

Difficult questions about punishment (how distressing should punish-
ment be? ought the public be urged to witness or prevented from seeing
punishment? which penalties reform and which deter?) are raised in every
period but such questions accrue distinct cultural and political meanings
in different historical contexts. The mid-twentieth century was not the first
time when political leaders tried to reconcile the purposes and methods of
punishment. Since the Enlightenment critics and reformers, notably
Bentham and Beccaria, expressed many of the same desires for a better fit
between punishment’s aims and practices.®® For instance, when Bentham
criticised the variability of penal pain in the 1780s he wrote for an audi-

97. Van Krieken, “The Barbarism of Civilisation.” | am grateful to Robert for underlin-
ing this application of Elias's notions about civilizing and decivilizing processes.

98. British historiography is especially well developed in this area. See Randall McGo-
wen, “A Powerful Sympathy: Terror, the Prison, and Humanitarian Reform in Early Nine-
teenth-Century Britain,” Journal of British Studies 25 (1986): 312-34; Martin Wiener, Re-
constructing the Criminal: Culture, Law, and Policy in England, 1830-1914 (New York:
Cambridge University Press, 1990); and Simon Devereaux, “In Place of Death: Transporta-
tion, Penal Practices, and the English State, 1770-1830,” in Qualities of Mercy: Justice,
Punishment, and Discretion, ed. Carolyn Strange (Vancouver: University of British Columbia
Press, 1996): 52—76.
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ence well acquainted with corporal punishment in all walks of life—on
streets, in homes, at schools, in workshops, in slave quarters.®® When Ca-
nadian committee members considered the same issues almost two centu-
ries later they were shocked at the prospect that the public might merely
see pictures of paddles and whips. By the mid-twentieth century these penal
implements had become so evidently old fashioned that retentionists strug-
gled to find high-minded procedural ideals to justify their continued use.
Similarly it would have been perfectly plausible by the mid-twentieth cen-
tury for Canadians to adopt new mechanical or medical techniques for
inflicting death. Yet parliamentarians decided that methods other than the
noose clashed with the traditional deterrent symbolism of British justice.’®
Thus, only by probing the meanings that historical actors attribute to dif-
ferent forms of and rationales for punishment can we chart the changing
currents of penal culture.

Just asthe cultural values associated with different forms of punishment
are plastic, so, too, are the notions of civility by which they are evaluated,
as Norbert Elias's work suggests. Determining punishment’s civil or un-
civil qualities is a matter of subjective judgment, rooted in culturally and
historically specific modes of cognition. Thus, Robert van Krieken notes
that state-sanctioned violence occurs not only in societies “whose mem-
bers regard themselves as civilized, but in the name of civilization.”1°* Par-
ticipantsin penal debates evaluate the appropriateness of penal techniques
and their administration against sets of ideals associated with particular
times, places, and tastes, not against some ontologically fixed category of
“goodness.” Those ideals may be shared by people whose opinions on
specific forms of punishment differ, as the committee proceedings confirm.
Both opponents and supporters of bodily punishment in the 1937 and 1954
commissions framed their arguments with claims of civilizing objectives:
toinstil respect for law; to instruct others on costs of violating law; to hurt
as little as possible; to ensure fair and equal justice. Any hint of brutali-
ty—along time to die, a sadistic guard wielding a lash, a semi-naked fe-
male body on the whipping table, the opportunity for audiences to gather
at executions—revolted supporters of bodily punishment as much as it

99. As Elizabeth B. Clark argues in regard to antebellum America, emotionally powerful
antislavery writings “expand[ed] the definition of cruel behaviour” and thereby made it
imaginable for white Americans to care about the physical punishment of slaves. “‘The
Sacred Rights of the Weak’: Pain, Sympathy, and the Culture of Individual Rightsin Ante-
bellum America,” Journal of American History 82.2 (1995): 463-93, 463.

100. For a study of the cultural meanings of technology in domestic life, see Joy Parr,
“What Makes Washday Less Blue? Gender, Nation, and Technology Choice in Post-War
Canada,” Technology and Culture 38.1 (1997): 153-86.

101. Van Krieken, “The Barbarism of Civilization,” 299.
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disturbed opponents. In a period when experts like Sellin had only begun
to amass data that cast doubt on physical punishment’s deterrent effects,
it was still possible to make lofty claims about corpora and capital pun-
ishment'’s civilizing effects and their capacity to convey powerful lessons
about civilized society’s intolerance of crime.

By the 1960s and 1970s, when evidence mounted against deterrence-
based justifications for physical forms of punishment, abolitionists gained
the upper hand in political debates.'2 Abolishing corporal and capital pun-
ishment did not put the matter of physical sanctions to rest, however. In
1976, when Canada formally abolished the death penalty, U.S. states re-
sumed the practice after the brief hiatus that the 1973 Furman decision had
introduced. Canada’s membership among abolitionist countries became
unique because the country (and most of the Canadian population) borders
the only democracy in the world where executions continue to take place.’®
Nor has corporal punishment vanished from the Canadian political land-
scape: public opinion polls conducted in the wake of the Michael Fay can-
ing case in Singapore revealed that many North Americans support the
reintroduction of the lash, even for petty offenders.’®* Punishment of the
body disappeared from the Canadian Criminal Code by the mid-1970s but
its poetic appeal lingersin contemporary penal culture. In the words of the
anonymous prisoner who testified before the 1954 committee, determin-
ing how best to punish remains “a hell of a game.”
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on Canadian murder rates. The resulting report concurred with Sellin’s findings: the death
penalty had no demonstrable impact on the number of murdersin Canada. Ezzat Fattah, A
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