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The roots of the international legal order have often been traced to intertwining 

scholarly and political traditions dating back to the early seventeenth century, in 

particular to early writings in international law and the rise of the nation-state in Europe.  

Recent scholarship has attacked this narrative from many angles.  One approach has been 

to reexamine early modern European politics and discourse, in particular questioning 

whether, for example, the publication of Grotius’s writings, or the Peace of Westphalia, 

functioned as a foundational moment in the history of the interstate order.1  A second, 

complementary approach has been to broaden the history of global order to encompass 

inter-imperial politics, including the legal relations of imperial powers and indigenous 

subjects.2  The two projects have been occasionally combined in efforts to trace the 

impact of imperial politics on trends in international law.3  Yet the tendency here has 

been to emphasize perceptions in Europe of relations in empire.  This perspective places 

colonial legal conflicts in the background, as elements of influence on European thought 

rather than phenomena with their own trajectories and institutional repercussions.  It also 

leaves relatively unexamined an important link between imperial politics and 

international law: the actions and interpretations of imperial agents and colonial 

officials.4

This article considers the peculiar contributions of colonial officials to 

conceptualizations of “quasi-sovereignty” in the late nineteenth century.  International 

lawyers used this term to refer to the status of sub-polities within empire-states that were 

said to retain some measure of authority over their internal legal affairs while holding 

only limited capacity to form international relations.  The problems of refining the 
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definition of quasi-sovereignty and fitting it within broader frameworks of law was taken 

up by both international lawyers and colonial officials—overlapping groups, as we shall 

see.  Both sets of writers ultimately argued for the limits of applying international law to 

systems of quasi-sovereignty and at times imagined imperial power as trending 

irreversibly toward a unified system of sovereignty.  In this view, the law of empire 

represented a disaggregated variant of the municipal law of nation-states.  Yet, even as 

they contributed to this emerging perspective, colonial officials faced immediate and 

complex legal challenges that simultaneously urged them to articulate a third position: the 

view that “imperial law” had distinctive qualities.  Attention to the problem of “quasi-

sovereignty” was instrumental in converting the business of imperial legal administration 

into a jurisprudence of imperial constitutional law.5

International lawyers’ understanding of quasi-sovereignty in the second half of 

the nineteenth century was influenced by their emerging model of an international legal 

community composed of polities recognized as “civilized” by the societies already 

considered members of the international community.  Efforts to fix a classification 

system encountered the problem of how to characterize a dependent imperial sub-polity 

that was “outside the scope of law and yet within it, lacking international capacity and yet 

necessarily possessing it.”6   Two solutions emerged.  One was descriptive; states could 

be placed along a continuum stretching from, at one end, American federalism as a case 

in which “states” had retained significant jurisdictional prerogatives but could not engage 

in foreign policy, to, at the other end, states with some measure of control over external 

sovereignty such as the German states under the Holy Roman Empire; Tunis in relation to 

France; Zanzibar, under the protection of England; and the tributary polities of the 
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Mughal and Chinese empires.  Indian princely states fell somewhere in the middle of this 

continuum.7  The other solution was to apply international law by analogy to systems of 

imperial sub-polities.8   These states could be understood as relating to each other and at 

times to the imperial power in the same way as nation-states in the international order, 

with the difference that the imperial government possessed legal hegemony as the 

dominant political entity.  In this sense, imperial administration represented a perfected 

international order, one without the Austinian problem of the absence of an overarching 

legal authority.9  Neither of these solutions, of course, truly disposed of the legal 

challenges posed by quasi-sovereignty.  As Antony Anghie has observed, it was unclear 

how polities that possessed and yet did not possess sovereignty fit within a schema 

pairing degrees of civilization with graduated membership in international society.10  

And rendering empire as a kind of international system begged the question of when and 

where, and in the interests of whom and what, it was permissible to subvert treaties, 

suspend law, or otherwise ignore agreements between “states” in the imperial system. 

These persisting problems, combined with the widespread view in the late 

nineteenth century that imperial power was everywhere waxing, encouraged a different 

approach.  Rather than characterizing empires as objects for the application of 

international law, jurists represented them as peculiar variants of municipal law.  Writing 

near the end of the nineteenth century, for example, John Westlake contended that quasi-

sovereignty had ceased to be a problem. In considering the legal status of Indian princely 

states, Westlake observed that the effective power of the imperial government with 

regard to the princely states was growing irreversibly.  He asserted that rule over Indian 

states had completed the shift “from an international to an imperial basis.”  
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Characterizing Indian princes as independent rulers or comparing the inhabitants of 

princely states to the subjects of sovereign nations had become merely “niceties of speech 

handed down from other days and now devoid of international significance.”11  Westlake 

recognized that the puzzles of sovereignty in native states had “at times perplexed the 

men who with high education and great practical ability have moulded that empire,” but 

their attempts to delineate the legal puzzles of Indian states had probably been 

“needlessly intricate.”12  He drew on reports by British colonial officials to argue that it 

was a matter of settled law from 1857 in India that the subjects of Indian princely states 

were British subjects.  Evidence in support of this view included a case in the Indian 

princely state of Baroda in which the British had asserted their right to “try” an Indian 

prince.13   

In analyzing the history of the “needlessly intricate” attempts of mid-level legal 

personnel to grapple with quasi-sovereignty in the late nineteenth century, this article 

shows that these officials could not so easily dismiss the legal challenges raised by local 

legal politics.  Colonial officials at times relied upon analogies to international law, and at 

times appeared to be promoting a view of imperial rule as a less fully integrated version 

of the law of nation-states.  Yet their efforts were also resulting in the elaboration of 

“imperial law” as a distinctive kind of law.  Dubbed “political law” by British colonial 

officials, imperial law composed a variant of constitutional law.14  The problem of quasi-

sovereignty in particular drew attention to two sets of constitutional problems: specifying 

precisely the elements of sovereignty possessed by sub-polities and clarifying the 

conditions under which the dominant power might subvert treaties or suspend law in 

order to intervene in states’ internal affairs. 
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These two problems—defining the scope of subordinate jurisdictions and setting 

the conditions for the suspension of law—also existed within metropolitan law but 

became especially prominent as preoccupations for colonial administrators.15  These 

officials were not only wrestling with the intellectual challenges of devising a coherent 

legal order out of disparate parts; they were also entangled with rulers in empire who 

were not passively conforming to the expectation that their polities would gradually and 

easily become enfolded into imperial administration.  In examining the Baroda case and 

other legal disputes involving Indian princely states, this article shows that the principles 

described by international lawyers as settled – jurisdiction over British subjects, the 

reserved right to dictate and intervene in legal affairs of sub-polities, and the impulse 

toward consolidation of territory – were in fact subjects of ongoing conflicts and the 

catalysts of continual adjustments in imperial administration.  Far from leading to legal 

integration, border disputes, jurisdictional tangles, and controversies about the application 

of imperial legislation were prompting the creation of new kinds of “anomalous legal 

zones” in empire, as colonial officials responded to conflicts by devising increasingly 

complex typologies of legal territories and elaborating rationales for intervening 

selectively in the internal affairs of quasi-sovereign states.16  These processes created an 

institutional basis for continuing legal fragmentation and guaranteed that puzzles of 

quasi-sovereignty would not simply fade from view but would merge with broader 

controversies over the viability of imperial constitutions.17  

Understanding quasi-sovereignty as a problem of imperial constitutional law 

allows us to connect debates in India to legal politics in other late-nineteenth-century 

colonial (and national) settings.  The last section of this paper traces the very different 
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results of legal politics regarding quasi-sovereignty in Basutoland in southern Africa and 

U.S. Indian law in the United States.  The comparative context illuminates several 

dimensions of quasi-sovereignty as a constitutional problem.  First, it calls attention to 

the global circulation of ideas about quasi-sovereignty.  Phrases denoting a category in 

between “foreign” and “domestic” migrated across empires and regions.  Second, the 

comparisons remind us of the open-endedness of the legal politics of quasi-sovereignty, 

with outcomes ranging from the establishment of rationales for broad legal intervention 

in U.S. Indian reservations to the creation in Basutoland of a formally independent 

nation-state.  Third, juxtaposing the legal history of Indian princely states with the history 

of other dependent polities helps to show the spatial dimension of quasi-sovereignty.  The 

enclave pattern of semi-sovereign territories surrounded by areas of more direct colonial 

rule generated similar jurisdictional tensions that in turn prompted both periodic 

suspensions of law and the creation of new categories of legal distinction.  Quasi-

sovereign states came to be imagined everywhere as anomalous legal spaces, where 

imperial law applied differently—and sometimes not at all.   

 

The sovereignty of Indian princely states 

 The colonial project of defining the status of quasi-sovereign states was 

undertaken with special energy by a handful of British officials in the British 

Government of India, and especially the Foreign Office, between 1870 and the end of the 

century.  The Foreign Office was responsible for the relations between the British 

Government of India with Afghanistan, the Persian gulf states, and Burma, as well as 

with the numerous “Native States” of India.18  These last were areas that had never come 
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under the direct control of the British government, and they numbered in the hundreds – 

various estimates over a fifty year period placed the number of states at 693, 620, and 

562, covering an area larger than one-third of the region and encompassing about a 

quarter of its population.19  With very little coastal land, the territories of native states 

interrupted or partially surrounded districts claimed under direct British administration. 

The problem of defining the sovereign status of these polities fell to Foreign 

Office officials, who sought to deduce from the mass of records of treaties, legal 

conflicts, and political crises a comprehensive doctrine that they labeled “political law,”  

sometimes described as the foundations of a branch of Indian constitutionalism.20  This 

effort has been treated somewhat peripherally by historians, in part because the princely 

states were quickly and clearly made subordinate to the British.21  Many of the princes 

had been key allies of the British during the 1857 rebellion – as Lord Canning famously 

put it, they were the “breakwaters” of the wave of rebellion that swept the region – and 

post-1857 policy towards the states was influenced by the evident desire by both most 

princes and British officials to preserve a close political alliance.  But the record of 

relations between the British and the native princes is hardly one of simple 

accommodation and collaboration.  Nor was the project of systematizing the “political 

law” of empire an easy exercise.  Most of the tensions surrounding the legal and political 

status of the princely states were never in fact resolved, and they emerged directly from 

conflicts and cases that often opposed princely and imperial authority.  Further, the 

conflicts, and the debates they engendered, directly influenced broader definitions of 

British rule.22
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 An interesting window into the development of British legal policy toward 

princely states is provided by the writings of Sir Charles Lewis Tupper, an official in the 

British Punjab government from 1890 to 1899 and later a member of the Viceroy’s 

Council.  Tupper wrote both a general treatise on Indian “protectorates” and a four-

volume report intended to serve as a manual on British law and policy toward the native 

states.23  The report, published in 1895, built upon the work of two officials of the 

Foreign Office, H.M. Durand, who compiled a volume of “leading cases” involving the 

governance of princely states as a junior attaché before moving up the ranks and 

eventually becoming Foreign Secretary, and Sir Charles Aitchison, who served as 

Foreign Secretary between 1870 and 1877 and assembled multiple volumes of treaties, 

engagements, and sanads guiding relations of the Government of India and the Native 

States.  Disagreements among these men and others within the Foreign Office were 

surprisingly minor.  All participated in developing the argument that the relation between 

princely states and the British government should be regulated through “political law,” 

the foundations of which were the doctrines of “divisible sovereignty” and “usage.”24

 For Tupper, “Indian political law” as positive law had its roots in a pre-British 

Indian past, and in “the hills and comparatively inaccessible tracts left aside by 

successive streams of invasion.”25   Tupper identified these regions as comprising “the 

Punjab frontier, the Punjab hills, parts of Central and Southern India, and…nearly the 

whole of the country shown in the maps as belonging to native states.”26  The regions had 

preserved “a phase of sovereignty” that was “earlier than territorial sovereignty” and 

based on “tribal ownership of the soil.”27  Left to themselves, Tupper explained, the 

Indian rajas had historically shown a tendency “to range themselves, whether by 
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compulsion or otherwise, under the hegemony of some paramount power.”28  In danger 

of imminent destruction by conquerors, the petty states were being rescued and preserved 

under British paramountcy.29   

The “native” construction of paramountcy was seen to be congruent with 

European understandings of limited sovereignty.  Rather than signifying a quality that a 

state either possessed or failed to retain, sovereignty could be held by degrees, with full 

sovereignty reserved for the imperial power.  The notion of “divisible sovereignty” was 

articulated most clearly by Henry Sumner Maine.  Maine’s thought came to have more 

than a theoretical connection to imperial policy when he went to India in 1862 – a year 

after the publication of Ancient Law—to serve as Law Member of the Governor-

General’s Council.  He wrote a series of Minutes in India that profoundly influenced 

officials in the Foreign Office formulating Indian “political law.”  Aspects of Tupper’s 

approach to Indian sovereignty precisely imitated Maine’s historical jurisprudence.  

Maine came to argue that the British had a responsibility to guide the speed of legal and 

political development in India so that it was neither too slow nor too fast.  India operated 

in a wholly different time, so the British were obligated “to make their watches keep time 

in two longitudes at once.”30  Only exceptional leadership by jurists and lawyers would 

protect against “the capacity for law to become separated from the society it was 

supposed to reflect.”31  

 This perspective gave meaning to Maine’s formulation of the notion of “divisible 

sovereignty” and provided the key to its application by British officials of the Foreign 

Office.  The way to preserve earlier political and legal formations and to provide for their 

gradual change was to affirm the existence of quasi-sovereignty in these polities.  Maine 
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explained the argument clearly in his Minute of 1864 written in response to a question 

raised about the nature of sovereignty in Kathiawar.  The region had been under the 

suzerainty of the Marathas, with tribute paid yearly to the ruler of Baroda (referred to as 

“the Gaekwar”).  The British had the yearly exactions by the Gaekwar converted into 

fixed tribute, and, in 1820, administration of the region was ceded to the British, who 

guaranteed collection and payment of the tribute.32  British officials regarded Kathiawar 

as a quintessential example of an anarchical region whose remote hills harbored multiple 

petty chieftainships in perpetual conflict.  The British established a court of criminal 

justice in 1831 and another forum for adjudicating land cases, the Rajasthanik Court, in 

the same year.  In the early 1860s, proposals to reassign some villages within the region, 

to enact measures against robberies across jurisdictions, and to regulate the district’s 

mints raised questions among British officials about whether the region should be 

considered foreign or British territory and, if foreign, whether intervention in internal 

governance was permissible.  The Governor of Bombay argued that the territory was part 

of British India because there was no evidence that the Kathiawar “chiefs” exercised 

sovereignty.  Members of the Bombay Council agreed, citing earlier reports to argue that 

the polities of Kathiawar had long recognized sovereignty as residing in the suzerain 

power.33  On this basis, the Bombay Government approved a plan by the Political Agent 

to consolidate and reorder the region’s multiple petty jurisdictions. 

 But the Viceroy, in approving the plan for legal reorganization, reached a 

different conclusion about Kathiawar’s status.  Its residents, he argued, owed allegiance 

to the Crown but were not subject to British laws or administration.  Although the British 

government retained the right to intervene “from time to time” when necessary to correct 
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“evils and abuses,” Kathiawar could not be considered British territory.  Support for this 

“half-formed theory,” as Tupper described the policy and its rationale, was drawn from 

international law writings on limited sovereignty.34  But it was Maine who provided in 

his 1864 Minute the explicit theory of sovereignty that could compass a dependent state 

with quasi-sovereignty under British rule:  “Sovereignty is a term which, in international 

law, indicates a well-ascertained assemblage of separate powers or privileges…A 

sovereign who possesses the whole of this aggregate of rights is called an independent 

sovereign; but there is not, nor has there ever been, anything in international law to 

prevent some of those rights being lodged with one possessor, and some with another.  

Sovereignty has always been regarded as divisible.” The Kathiawar States had “been 

permitted,” Maine observed, to exercise some sovereign rights, but “by far the largest 

part of the sovereignty…resided in practice with the British Government, and among the 

rights which it has exercised appears to me to be an almost unlimited right of interference 

for the better order of the States.”  Maine added that the obligation to intervene was 

enhanced by “the fact…that our government of India has in a sense been the cause of this 

anarchy in Kathiawar” by preventing the states from engaging in the “natural process” of 

armed conflict among themselves.  Maine concluded that Kathiawar must “be properly 

styled foreign territory.”35  

 Tupper viewed the Kathiawar decision, and Maine’s Minute in particular, as the 

foundation for Indian “political law.”  For Tupper, the recommendation that Kathiawar 

“be properly styled foreign territory” was not just legally but also historically correct; it 

translated an indigenous arrangement of petty states under a suzerain power into 

“Western phraseology” and signaled a distinction between the “primitive violence” of 
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pre-British India and the “civilized rule” of the Raj.36  There were other revealing, but 

still vague, parts of Maine’s Minute that would take on more definite form as relations 

with princely states developed.  Kathiawar, in Maine’s words, had been “permitted” the 

exercise of sovereign rights.  This phrasing implied, as subsequent policy debates would 

affirm, the view that sovereignty was held as an exclusive property of the imperial power 

and some of its attributes merely awarded, conditionally, to native states.  Only 

“immunity from foreign laws” approached the nature of an inherent sovereign right, but 

this prerogative, too, might occasionally be swept away in the course of an act of 

“interference” by the British.37  The only theoretical limit on intervention was that it be 

undertaken in the interest of restoring or promoting order and good governance.   

 Perhaps most striking about Maine’s Minute of 1864 is not that it contained the 

outlines of British policy toward native territories for the next half century but that it left 

so many aspects of the relation undefined.  It was impossible to deduce from the 

definition of a “foreign” and part-sovereign territory the arrangements that might pertain 

to jurisdiction.  Not surprisingly, jurisdictional disputes—in turn intricately related to 

revenue questions – continued to dominate daily relations between the British 

Government of India and the Indian states.  Further, the vagueness of the criteria for acts 

of intervention that violated states’ sovereignty, while clearly serving the interests of the 

British government, was destined also to create uncertainty and controversy about the 

distinction between political and legal actions with regard to the states.   Underlying this 

problem was the equivocation in Maine’s Minute about the applicability of international 

law to the relation between the British government and the Indian states.  Maine rested 

the rationale for intervention on principles of international law; the situation of 
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Kathiawar, he wrote, exactly paralleled the hypothetical case of “a group of little 

independent States in the middle of Europe…hastening to utter anarchy.”  Their 

“theoretical independence” would never deter “the greater powers” from interfering to 

restore order.  Yet, at the same time, Maine tried to distance the Indian situation from 

international law.  The mere consideration of these questions seemed to enhance imperial 

authority.  By defining native states’ sovereignty, the British government had diminished 

it; by articulating a right to contain warfare, the British had removed inter-state relations 

from the realm of international relations.38

 Perhaps anticipating the conflicts that would highlight these ambiguities, Maine’s 

1864 Minute held up “usage” as the only steady source for guidelines on British policy 

toward the Indian states:  “The mode or degree in which sovereignty is distributed 

between the British Government and any given Native State is always a question of fact, 

which has to be separately decided in each case, and to which no general rules apply.”  In 

other words, British policy itself formed guiding precedents, while the precise mix of 

sovereign rights in princely states would be deduced “from the de facto relations of these 

States with the British Government.”  Tupper generalized this principle as one 

establishing “usage” as the preeminent source of “political law.”39   

 It is tempting to construe these principles as providing rationales for the exercise 

of unconstrained power.  But this view would ignore several political and legal realities.  

First, British preoccupation with preserving the princes as allies after the events of 1857 

created persistent pressure from within to accommodate their authority.  Second, though 

they were sometimes labeled as collaborators, the rulers and subjects of native states 

repeatedly and routinely challenged British jurisdiction and extra-legal interventions.  
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Third, British policy was riddled with contradictions.  The tension between efforts to 

systematize relations with Indian states and insistence on the purely political nature of 

British intervention continued.  Often it was minor colonial agents who demanded greater 

precision in law and higher British officials who saw legal guidelines as a potential 

constraint on power.  Yet officials at both levels remained committed to the project of 

articulating the legal basis of differentiated rule.  One result was an implied claim that the 

law itself generated the conditions for extra-legal action.  Another was the creation of 

increasingly elaborate schemata for classifying different types of legal territories within 

both British India and the native states.  These moves responded to a series of disputes 

and political crises clustered in just the first decade following the Kathiawar decision.  

 

“bare sovereignty”  

 If British officials looked to debates about Kathiawar for definitions of 

sovereignty in princely states, they considered the Baroda case a reference point for 

subsequent interventions in native state administration.  As it has come to be 

summarized, the case seems simple enough: Toward the end of 1874, the British Resident 

in Baroda, Colonel Robert Phayre, reported an attempt on his life.  Someone had 

poisoned his morning sherbet, and suspicion fell almost immediately on household 

servants thought to be working for Baroda’s ruler, the Gaekwar, Malhar Rao.  The 

Viceroy appointed a commission composed of three British officials and three prominent 

Indians from other princely states to render an opinion on the charge of disloyalty.  The 

panel was divided, with the British officials convinced of the Gaekwar’s guilt and the 

Indian officials declaring that there was insufficient evidence of his involvement.  The 
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British government then ordered the Gaekwar deposed, not on the basis of the attempt to 

poison the Resident but on the broader charge of “misrule,” which was supported in part 

by reference to an earlier commission report detailing revenue irregularities and acts of 

oppression.  Malhar Rao was sent into exile and an heir chosen by the British government 

from among several minors proposed as candidates for succession.  According to Tupper 

and other later observers, the actions simultaneously affirmed British control over 

succession in princely states and established the right to intervene to counter “misrule.”40  

By refraining from annexing Baroda, the Government of India sought to reassure other 

native rulers that the pre-1857 policy of annexation would not be resumed, while also 

reinforcing the authority of Residents, who were officially empowered only to offer 

native rulers guidance and advice on internal affairs. 

 The crisis was more complex than this narrative suggests.  Rather than resolving 

questions of British authority, the case pointed to the central and persistent legal puzzles 

of quasi-sovereignty.  While the immediate catalyst was the apparent attempt to poison 

Colonel Phayre, the background to the accusation was a struggle between the Baroda 

ruler and the Resident centering on legal administration, especially jurisdictional 

arrangements.  Baroda’s geography helped to shape this legal politics.  The state’s 

territories were noncontiguous and mostly landlocked, surrounded by areas that were 

formally part of British India or other native states.  Baroda contained both low plains, 

where cotton had recently become the main crop, and a diverse array of hill regions 

ranged along the state’s non-contiguous borders.  The legal administration of the hills 

was a subject of special conflict between Malhar Rao and the Bombay government, and 

the object of particular attention from Colonel Phayre.  The British government’s 
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unwillingness to clarify jurisdictional rules or impose unpopular arrangements formed 

part of a more general, inchoate position on the limits of law in native states.  The 

intractability of everyday legal politics helped to prepare the way for the British 

government’s extra-legal actions late in the crisis.   

 The crisis also resulted in part from tensions between Phayre, who appealed to the 

government to sweep away the legal ambiguities of quasi-sovereignty, and higher 

officials who tried to perpetuate uncertainty as a matter of policy.  Phayre had not been in 

Baroda for long.  The Bombay government appointed him in 1873, over the objections of 

officials of the Government of India in Calcutta.41  Phayre’s long and detailed letters to 

his superiors reveal a stubborn and officious figure.42  He was strident in demanding 

more precise and aggressive rulings from Bombay to strengthen the authority of the 

Resident in Baroda, and he displayed little tact in his dealings with either British officials 

or Malhar Rao.  Reading his correspondence, one begins to suspect that there were others 

besides his poisoners who would have taken pleasure in plotting against him.  Certainly 

toward the end of the crisis, Bombay and Calcutta officials would agree on wanting him 

moved out of the way. 

In summarizing Phayre’s complaints, historians have emphasized tensions 

between Malhar Rao and local elites, particularly complaints about excessive taxation 

and, later, Phayre’s open hostility toward the Baroda ruler’s chosen dewan.43  But a 

larger volume of Phayre’s correspondence was taken up with legal matters. Phayre 

pressed continually for clearer rules about British jurisdiction and for an expanded 

imperial jurisdiction over crimes committed by Baroda subjects in neighboring British 

Indian territories or in British cantonments.  He repeatedly proposed that the British seize 
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criminal jurisdiction over all British subjects within Baroda.44  Concerned about what he 

perceived to be infringements of British legal authority in the cantonment, Phayre wrote 

to Hyderabad for guidance about jurisdictional arrangements there.  In most cantonments, 

the Government of India was characterizing the land as native territory which, for legal 

purposes, was to be treated as British territory, with princely states retaining only a 

symbolic attachment that one British official labeled as “bare sovereignty.”45  The 

ambiguity of such solutions seemed irksome to Phayre, who continued to press for 

greater precision in defining the scope of British legal authority. 

The responses of Phayre’s superiors were at first sympathetic, then cautionary, 

and ultimately adamant about non-interference.46  Indeterminacy was being articulated as 

policy—even as a core principle of an imperial law based on divisible sovereignty.  The 

position was consistent with warnings by the Government of India about the dangers of 

specifying legal arrangements in treaties or other agreements with native states: “To do 

so would, in our opinion, reduce the right which we claim to exercise as the Paramount 

Power in India to a matter of negotiation between us and those over whom we assert the 

right.”  The position left open the possibility of action “when our interference is 

imperatively called for by the condition of the administration of justice in such States.”47  

Even if the government wished for further precision, some legal advisors argued, the 

“infinite variety” of arrangements in native states, with different portions of sovereignty 

permitted to various native rules, made this goal impossible.  Defining “in precise terms 

where in each case the ruling Prince merges into a British subject seems beyond the 

power of language in the present state of our relations and of our information.”48  
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It is no wonder that his superiors found Phayre’s insistence on precision in 

matters of jurisdiction so disruptive.  In November, 1874, when he was probably on the 

verge of being removed from office by Calcutta officials, Phayre raised the alarm about 

the attempt to poison him.  Drawn into action, the British Government of India 

determined that any proceeding would have to be extra-judicial since the government did 

not hold criminal jurisdiction in Baroda.  A commission was convened to consider the 

charges of poisoning and spying, but the Government of India insisted that it “was not 

constituted as, or intended to be, a judicial tribunal.”49  The decision to suspend the 

Gaekwar while the inquiry was underway was also “not based on considerations of law.  

It was an act of State, carried out by the Paramount Power.”50  In another extra-judicial 

move, the decision was taken not to press charges against the men who had confessed to 

involvement in the plot to poison Phayre; they were sent for indefinite terms of 

imprisonment to points ranging from Aden to Burma.  Ultimately, the directive to depose 

the Gaekwar was issued because of irregularities of rule observed before the poisoning 

charge surfaced.  The enclave location of the state helped to provide an argument for 

intervention because of “the manner in which the territories of the British Government 

and the Gaekwar are intermingled.”51  British officials expressed the fear that disorder 

would cross borders, and Baroda would become a refuge for thieves and plunderers 

threatening British Indian territories.     

 The Baroda case did not make law so much as it pointed to the limits of law in  

regulating relations between the British government and the princely states.  The same 

Foreign Office officials who prided themselves on systematizing legal relations with the 

states also developed and refined the notion that paramountcy resided mainly in the 
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prerogative of the imperial power to decide where law ended and politics began.  More 

precisely, the colonial state claimed the power not to decide—to remain silent on 

questions that were “beyond the power of language.” 

 

Territorial anomalies 

 Debates about how to deal with the legal ambiguities of native states influenced 

broader efforts to designate categories of colonial territory according to their different 

relationships to law.  The “root of the difficulty” according to the Government of India 

was that its administrative powers had a larger scope than its legislative powers.  

Although British imperial laws might be in force in a given native state, they derived 

their standing as law not from legislative but from executive authority through the actions 

of the Governor-General in Council “executing powers delegated to him by a foreign 

ruler.”  The result was to form territories that were “at once foreign to us and not 

foreign…Such a state of things is very peculiar and anomalous, and must issue sooner or 

later in practical difficulty.”52  A case of legal confusion served as illustration of the 

anomalies.  A subject of Jaipur was convicted in Rajputana and sent to an Agra jail, under 

British control.  When a British official wanted to move the prisoner, he was asked for a 

warrant, but since the man was not a British subject, the official did not have authority to 

obtain one.  Effectively, the man had been made into a legal non-person by transfer into 

custody in a British district.53

 The uneven application of legislation in various territories was related to the 

broader uncertainty about whether imperial government regulations extended to “outlying 

districts” deemed to be unsuited for them.  In 1870, Parliament established a process for 
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local authorities to apply for “deregulationising Acts” intended “to remove those districts 

from beyond the pale of the law.”  Despite this and other attempts to fix a procedure and 

guidelines for determining when and where the general enactments were legally in force, 

there was considerable confusion about the standing of various districts.  Judicial officials 

undertook a massive review of the record of past legislation, including deregulationising 

acts.  The resulting Scheduled Districts Act, passed in 1874, listed those districts that 

would be exempted from legislation applicable to the rest of Indian territory.  As Tupper 

summarized later, the legislation, together with existing practice and policy regarding 

native states, created five kinds of legal territory: three kinds of territory in British India 

and two kinds of territory in native states, depending on the statutes and agreements 

determining exemptions from British enactments and jurisdiction.  Within British India, 

the exceptional territories making up the two minor categories were “wild, remote, or 

peculiar districts or provinces.”54  Within native states, “exceptional portions” operated 

under laws established through executive order of the Governor-General in Council.55   

The legislation of 1874 had been partly prompted by the legal anomalies of native states, 

but in practice it did little to address them while creating new categories of legal territory 

within British India.56    

One need not have a very active imagination to guess that this schema did not put 

an end to questions about legal administration in the various territories, nor did it resolve 

controversies about the designation of some districts as British or native.  The typology 

officially linked two kinds of legal backwardness, one of “remote” regions inside British 

India and another of native state territory that had not received British law.  Exclusion 

from British jurisdiction and legislation was clearly tied to representations of wildness 
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and disorder.57  Hill regions, forests, and other remote regions within both British India 

and native states formed the quintessential examples of such imagined legal 

primitiveness.  Colonial officials’ discourse about the legally archaic nature of these areas 

merged with attempts to define with greater precision the anomalies of rule in princely 

states.  The result was an intricately variegated spatial legal order.58   

  

Comparative puzzles 

International lawyers embraced comparisons across a broad range of 

“protectorates” in the late-nineteenth century, but they tended to turn away from 

comparisons between Indian native states and “uncivilized” colonial sub-polities.59  

Westlake, for example, insisted on distinguishing between Indian princely states and 

protectorates in “uncivilized” regions.  Yet his analysis of their qualities was not so very 

different; he viewed sovereignty in both kinds of places as effectively “in suspense”—in 

uncivilized regions, because they were supposedly stateless and would inevitably be 

subsumed by imperial governance; and in civilized regions, because recognition of 

autonomy was merely a political convenience and could be removed at any time.60   

Even as international lawyers insisted on the differences between Indian princely 

states and “uncivilized” polities, colonial officials were free to propose parallels.  

Consider just one example, that of Basutoland, the region between Natal, the Orange Free 

State, and Griqualand east in southern Africa.61  As part of a policy to contain and control 

Boer settlers in the interior, the British absorbed the territory, which was then under the 

suzerainty of the Basuto leader Moshoeshoe, into the Orange River Sovereignty in 1848.  

When the Sovereignty was abandoned in 1854, continued warfare between the Basuto 
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and the Boers led Moshoeshoe to court the British as protectors.  He declared himself a 

subject of the Queen and, in 1871, accepted annexation by the Cape Colony. 

 British and Cape officials used changes in legal administration to try to fashion a 

stable arrangement of quasi-sovereignty for Basutoland.62  They were unsuccessful.  

Major struggles over such issues as the collection of the hut tax, the enforcement of 

marriage regulations, and Basuto disarmament in the rebellion that led to the eventual 

expulsion of Cape administrators were tied to ongoing, structural conflicts about shared 

legal authority.    During the twelve years that Basutoland came under direct 

administration of the Cape, colonial officials sought to undermine chiefs’ legal authority 

while carefully preserving elements of their legitimacy.  Basuto leaders, for their part, 

often sought accommodations on matters of principle but violently opposed specific acts 

by Cape-appointed magistrates that threatened to undermine local legal prerogatives in 

settling disputes, imposing fines, and fixing punishments.63   As in India, colonial 

officials simultaneously held up Basuto political life as pure and admirable, and labeled it 

as the main source of instability in the region and a necessary object of gradual reform.64  

Sovereignty was seen as residing in the people, who expressed their views in community-

wide meetings called pitsos, and law was held to derive not from the chief but from 

custom “from a period so remote that its origin was lost in the mist of antiquity.”65   

The Basuto revolt against Cape authority in the 1880s prompted an attempt to 

introduce an arrangement modeled directly on British relations with Indian princely 

states.  In the midst of the rebellion, the military commander at the Cape, Major-General 

Charles Gordon, proposed a system explicitly based on British Indian models in which 

Basuto internal affairs would be left alone and the British would assume control of the 
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region’s external sovereignty.  Drawing from Indian examples, Gordon wanted to remove 

magistrates from Basutoland and replace them with a Resident and two Sub-Residents, 

charging these men mainly with overseeing Basuto relations with adjoining territories.  

Significantly, the proposal was rejected by Cape officials, who argued that the Basuto 

had no polity but were “simply a collection of jarring clans held together for the time by 

animosity against us.”66  Strong pressures to create an enclave status for Basutoland 

meanwhile emanated from the continued raiding and legal indeterminacy along a border 

where Boers and Basutos intermingled, and from Basuto leaders’ repeated insistence that 

Cape officials held only the barest form of sovereignty in the region.  Basutoland 

returned to British indirect rule and eventually became Lesotho, an independent country 

subject to the economic and political constraints of its enclave geography within the 

territory of South Africa.  This was an outcome hardly obvious to participants in the 

conflicts of the 1870s and 1880s.  Differences in the political context might have 

produced an arrangement more like the quasi-sovereignty of Indian pincely states or the 

status of Indian reservations in the United States.67   

The comparison of Indians to Indians was one embraced, curiously, by 

nineteenth-century international lawyers and colonial officials.  Apparently drawing on 

John Marshall’s phrase defining American Indian nations within the United States as 

“domestic dependent nations,” Twiss described Indian native states in his 1861 book The 

Law of Nations as “protected dependent states,” and this formulation was later picked up 

and repeated by other writers.68  The timing of this attention to Marshall’s words is 

curious.  By the time they were being invoked as part of a model for treating Indian 

princely states, Marshall’s opinion had come to be largely overshadowed by a different 
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approach to U.S. Indian law that proposed a theoretically nearly unlimited federal power 

to interfere with Indian jurisdiction and property.  An important shift began with 

Congress’s legislation in 1871 to ban further treaties with American Indian nations.  The 

end of the treaty regime was followed by the decline of tribal governance and the 

effective transfer of power by the 1880s to officials of the Bureau of Indian Affairs.  The 

reservation system, established through a series of forced agreements whereby Indians 

gave up large tracts of land in return for assurances of internal sovereignty, was then 

nearly dismantled as a result of the 1887 General Allotment Act, or Dawes Act, that 

created the mechanisms for the eventual transfer of some 86 million acres of land out of 

Indian hands.  The result was a patchwork pattern of land ownership in which lands under 

Indian, non-Indian, and corporate control were interspersed, and “Indian country” came 

to be traversed by private railroads and state and federal highways.  These trends 

exacerbated some jurisdictional tensions at the same time that they strengthened the hand 

of state and federal officials seeking rationales for further authority over disputes 

involving Indians and local resources.69

 Historians have traced the narrative of federal Indian law, showing that the 

Supreme Court simultaneously established a system of “measured sovereignty” 

recognizing some scope for Indian internal sovereignty and moved toward an 

interventionist regime establishing wider federal jurisdiction over Indians.70  Less 

attention has been devoted to the complex relation between federal and state legal 

politics.  Any possibility for upholding Indian sovereignty depended upon claims to 

effective governance, which in turn were restricted to nations with formally bounded 

reservations, enclave territories now largely engulfed by state (and territorial) lands.  
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Advocates of expanding federal jurisdiction cited the need to protect Indians from 

aggressive acts and property encroachments by the states, and by white settlers ranged 

around the borders of Indian lands.  Many of the legal problems that carried forward into 

the next century were related to this enclave geography, and to “the dilemma of porous 

reservation boundaries”: cases involving continued questions about jurisdiction; 

challenges to definitions of citizenship and tribal membership; and questions about the 

application of legislation in Indian territory.71   

In contrast to “political law” in nineteenth century India, American Indian law 

developed explicitly within a constitutional framework rather than ostensibly within a 

regime of international law.  Yet, if we regard both histories as part of a developing 

imperial constitutional law, the similarities, including a systemic tendency toward 

territorial anomalies, are striking.  The U.S. Constitution provided little guidance for the 

legal administration of newly acquired territories by an expanding empire at the end of 

the nineteenth century, and the result was a variegated legal landscape.  Most newly 

acquired territories had been or would be converted into states.  But even when statehood 

was the eventual outcome, administration of the territories posed resilient legal puzzles, 

including “constitutionally bizarre” arrangements such as the peacetime military 

administration of the territory of California in the two years before statehood, and the 

definition of U.S. “sovereignty without sovereignty” in Panama and the Pacific guano 

islands.72  Western territories settled by whites were not directly compared to Indian 

territories, but where the consequences of this comparison were less politically explosive, 

the parallel became a matter of law.  Echoing Marshall in the Cherokee cases, Justice 

White wrote in his concurrence in Downes v. Bidwell (1901) that Puerto Rico should be 
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considered “foreign to the United States in a domestic sense.”73  A formula for the 

constitutional recognition of legally anomalous enclaves surrounded by U.S. national 

space was relied upon to describe the legal status of a colonial territory outside the 

country’s borders. 

In all these settings and in the same decades, legal officials struggled to devise a 

language for defining sub-polities as both “foreign” and “domestic.”  Arrangements for 

quasi-sovereignty were borrowed and transposed in the creation of other, still different 

examples of formally recognized legal anomaly.  And during the same decades, imperial 

legal orders moved slowly, and occasionally suddenly through political acts framed by 

discourse about the limits of law, toward the constitution of legal regimes with explicit 

and intricate rules about intervention and exclusion.   

 

Conclusion 

We have read that international lawyers in the second half of the nineteenth 

century observed the problems of imperial legal administration and sought to reconcile 

them with emerging understandings of the interstate order.  We know that, by century’s 

end, Westlake and other writers interpreted the unequal power of imperial governments 

and colonial sub-polities as signifying that the states had no international personality.  

These observations are useful as far as they go.  But the important goal of analyzing “the 

constitutive effect of colonialism on sovereignty” cannot be achieved only by observing 

trends within European international law.74   The politics of sovereignty within empires 

generated new legal practices, from ad hoc and quasi-legal arrangements such as the 

commission that “tried” Malhar Rao, to the application of legal fictions, such as the 
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assumption of jurisdiction by imperial agents on the theory that it had been ceded to them 

by local rulers.   

Such legal arrangements both generated new conflicts and stimulated an active 

discourse—a new jurisprudence—of imperial law.  Intended to reconcile colonialism and 

international law, this legal project instead established new sets of constitutional issues at 

the center of what was being defined as a distinctive imperial legal order.  Seeking to 

mark clearly the scope of autonomy for sub-polities produced an intricate typology of 

legal territories in empire.  And as Indian princes and other indigenous elites held 

tenaciously to jurisdiction over internal affairs and even maneuvered for some marks of 

external sovereignty, colonial officials were driven to describe with greater precision the 

terms of intervention as a political act situated at the edges of law.  No amount of wishful 

thinking on the part of international lawyers could make an imperial law dominated by 

these preoccupations disappear.  In fact, borrowings from international law served mainly 

to highlight the peculiarities of law in empire: a tendency toward more, not less, 

territorial irregularity and the probability that the terms of relations between imperial 

powers and colonial quasi-states would sometimes be defined as standing outside the law. 

Tracing this development of “imperial law” suggests that we need to push still 

further in revising historical narratives of the international order.  The history of quasi-

sovereignty in the late nineteenth century reminds us that empires retained their 

international significance in an imagined world of territorially homogeneous and bounded 

states.75  Comparisons show that within empires and also some nation-states, conflicts 

over sovereignty produced similar jurisdictional tensions, patterns of legal geography, 

and discourse about “dependent” polities.  The usual statement that international law 
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struggled to accommodate empire and eventually rendered it as obsolete might be turned 

around.  That is, the “intricate” colonial efforts to parse sovereignty generated a robust 

constitutionalism that increasingly referenced international law for style, not substance.  

In the process, imperial jurisprudence pointed to the limitations of both international and 

municipal law as comprehensive frameworks for the global order. 
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